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PICAO AND THE DEVELOPMENT 
OF AIR LAW 


By Epwarp WARNER 


President of the Interim Council of the Provisional International 
Civil Aviation Organization; formerly: Vice Chairman of the Civil 
Aeronautics Board; Assistant Secretary of the Navy for Aero- 
nautics, 1926-29; Professor of Aeronautical Engineering, M.I.T.; 
Vice Chairman of the Federal Aviation Commission, 1934-35. Author 
of many papers on varied aspects of aeronautics, technical, political, 
economic, and legal. 


LTHOUGH the Council of the Provisional International Civil 
Aviation Organization is not primarily a legal or judicial body, 
from the very beginning of its work it has had legal responsibilities. 
The subjects of primarily legal character upon which the Council has 
been most engaged during the first year of PICAO’s existence have 
been: 


(a) The determination of conditions governing the filing with 
PICAO, and subsequent disposition, of agreements relating 
to international air transportation. 


(b) Development of rules and procedures for conducting arbi- 
tration proceedings, or taking other action as indicated by the 
Interim Agreement in issues arising among Member States. 


(c) The study and further development of international con- 
ventions relating to air law. 


To permit the proper study of such problems by a small panel of 
its members, the Council created a legal subcommittee of the Air 
Transport Committee, with Colonel Gerald B. Brophy, representative 
of the United States on the Council and a member of the New York 
bar active in practice with the Civil Aeronautics Board before the war, 
as its chairman. As it subsequently became apparent that not all of 
the Organization’s legal work belonged in the field of the Air Trans- 
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port Committee, some of the business being more closely related to 
air navigation, the legal subcommittee was replaced by a Legal Com- 
mittee of the Council. The present chairman is Dr. T. Furtado Reis 
of Brazil: the other members; Dr. Josef Kalenda of Czechoslovakia, Mr. 
Henri Bouché of France, Dr. F. H. Copes van Hasselt of the Nether- 
lands, and Dr. L. Alvarado of Peru — three of them being members 
of the bar, and Messrs. Bouché and Kalenda having an active though 
non-professional interest in the development of air law. A further 
development in the Organization’s machinery for working on legal 
problems is now in early prospect, as I shall explain in a later para- 
graph. 
I 

The most difficult questions presented by the requirements of the 
Interim Agreement on Civil Aviation with respect to the filing of air 
transport agreements with PICAO concerned the definition of the 
types of agreements to be filed, and the treatment to be given them by 
PICAO thereafter. Under the Interim Agreement “each member 
undertakes to transmit to the Council copies of all existing and future 
contracts and agreements relating to routes, services, landing rights, 
airport facilities, or other international air matters to which any Mem- 
ber State or any airline of a Member State is a party.” The Council 
is enjoined to: “receive, register, and hold open to inspection by 
Member States” all such agreements. The language is very broad. 
“International air matters’ takes in a vast territory; and the preced- 
ing clauses might take in even more, since their effort is not even 
limited to international services unless the word “other” in the omni- 
bus clause is considered to reflect the application of the adjective 
“international” back on to the earlier clauses. 

It might have been argued that the language obligated states to 
file any agreements with their own airlines relative to services to be 
rendered by the latter, or agreements between airlines and municipal 
governments with respect to the landing fees to be paid for the use of 
airports. 

The Council has applied a rule of reason, rather than one of maxi- 
mum inclusion under the most literal interpretation of the wording. 
In establishing specifications on the matter of filing agreements it 
specifically excluded from the obligation to file certain classes of agree- 
ment, such as those relating to “local transportation and ground serv- 
ices of all kinds for passengers and cargo” or to “agency agreements 
providing only for advertising, — taking of reservations, or similar 
services.” 

The second question was that of publication after filing. The 
ordinary presumption is that a document is filed with an international 
organization in order that it may be made known to the world. It was, 
however, argued before the Legal Committee that the injunction of 
the Council to “hold [contracts and agreements] open to inspection 
by Member States” was so specific as to exclude the possibility of doing 
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anything more than that; and the argument was accepted as a com- 
pelling one. There has accordingly been no publication by PICAO 
of international agreements, or even of summaries thereof. They are 
in PICAO’s archives, to the number of 346 filed up to 31 December 
1946, awaiting the calls of Member States; and frequent requests for 
copies of particular agreements are received from the members. 

The present conditions will be substantially changed upon the 
coming into effect of the permanent Convention on International 
Civil Aviation, now scheduled for 31 March 1947. 

The provisions of the Convention (Articles 81 and 83) are that: 


ARTICLE 81 


“All aeronautical agreements which are in existence on the coming into force 
of this Convention, and which are between a contracting State and any other 
State or between an airline of a contracting State and any other State or the 
airline of any other State, shall be forthwith registered with the Council. 


ARTICLE 83 
ieee any contracting State may make arrangements not inconsistent with the 
provisions of this Convention. Any such arrangement shall be forthwith regis- 
tered with the Council, which shall make it public as soon as possible.” 

The first of the articles quoted is substantially co-extensive with 
the filing requirement of the Interim Agreement, despite its quite 
different language. It is, if anything, narrower, in that it is unmis- 
takably limited to international arrangements and that it excludes 
agreements between states or airlines and any parties other than an- 
other state or airline (excluding, for example, an agreement between 
an airline and the management of a municipal or privately-owned 
airport). It will be noted that both the Interim Agreement and the 
Convention require the filing of agreements between Member and 
non-Member States; and imply an obligation upon a Member State 
to refuse to accept from a non-Member State any proposal that the 
terms of an agreement between them should be confidential. 


The language of the second of the articles quoted is vaguer in one 
respect, and narrower in another. The reference to the registration 
of “arrangements not inconsistent to the provisions of this Conven- 
tion” does not even specify that the “arrangements” are to be aeronau- 
tical in character. A reasonable interpretation, however, would no 
doubt establish the obligation to file future agreements as substantially 
identical in character with the obligation imposed by the earlier arti- 
cle with respect to existing agreements, with one important exception. 
The reference in the second article is limited to the registration of 
arrangements made by contracting states; and would appear to impose 
no obligation with respect to agreements between an airline of a con- 
tracting state and the government of a non-contracting state. The 
forthcoming Assembly may wish to express some judgment upon the 
proper interpretation of the two articles quoted, independently and 
in relation to one another. 
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In one other respect there is a very explicit change. The Conven- 
tion is silent on the subject of publicity for agreements which are in 
existence on the date when the Convention comes into force; but it is 
specific that all future agreements are to be made public upon filing. 
It may be argued that the very fact that one article is explicit upon 
this point, while the other makes no mention of it, implies that the 
publicity that is specified for future agreements is to be withheld from 
the existing ones. Conversely it may be argued that Article 81, un- 
like the terms of the Interim Agreement already referred to, gives no 
indication whatever of what the Council is to do with agreements after 
they have been registered with it; and thereby leaves the Council com- 
pletely free to decide upon the degree of publicity that they should 
receive. Should the matter be contested, it will presumably be for the 
Council to decide — although the Convention is not absolutely ex- 
plicit with respect to the Council’s status as the Convention's author- 
ized interpreter except in the case where there has been a “disagree- 
ment between two or more contracting states relating to the interpre- 
tation or application of this Convention” (Article 84). Following 
any such disagreement, the Council is to determine the correct inter- 
pretation of the contested clauses. The manner of interpretation of 
the Convention in a case where there is no dispute between states is 
not explicitly defined; but it may logically be inferred from the lan- 
guage of Article 84, and from the absence of any contrary provision, 
that the power of interpretation rests with the Council in all cases. 

In summary it appears that certain agreements which airlines of 
contracting states would be obligated to file at present will be the 
subject of no such obligation after March 31; and the change will be of 
considerable statistical significance. Only twelve of the agreements 
so far filed have been between an airline of a Member State and the 
government of a non-contracting state; but 95 have been between air- 
lines of two different states, and 16 between an airline and some party 
other than a state or an airline. There will be another change in that 
agreements entered into in future, at least, will be published by the 
international organization; and, if the Council so decides, those which 
are in effect at the time when the Convention enters into force as well. 


II 


The Council of PICAO has not yet been called upon to act in a 
judicial role, but the latent possibilities are large. Both under the 
Interim Agreement and under the Convention the Council must be 
ready to act quickly on call in a variety of cases. Under the Interim 
Agreement it has an expressly arbitral function “when expressly re- 
quested by all the parties concerned, . . . on any differences arising 
among Member States relating to international civil aviation matters 
which may be submitted to it.” It has the quasi-judicial and fact-find- 
ing function of reviewing “upon representation by an interested 
Member State, the charges imposed for the use of airports and other 
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facilities [by any state],” and, after the review, of making “recommen- 
dations [on the airport charges] for the consideration of the state or 
states concerned.” ‘The last phrase quoted is typical of a general re- 
luctance to give the Council any powers of actual decision binding on 
states; and the emphasis upon the purely recommendatory nature of 
its conclusions will be noted. 

The same language with regard to the review of airport charges 
and the making of recommendations thereon appears in the Conven- 
tion. The Convention contains no provision like that in the Interim 
Agreement, empowering the Council to act as an arbitral body upon 
the request of the parties to a dispute; but it does contain (Article 55) 
an authorization for the Council to “investigate, at the request of any 
contracting state, any situation which may appear to present avoidable 
obstructions to the development of international air navigation; and, 
after such investigation, issue such reports as may appear to it desir- 
able.” It also provides, as already noted, that “if any disagreement 
between two or more contracting states relating to the interpretation 
or application tof this Convention and its annexes cannot be settled 
by negotiation, it shall, on the application of any state concerned in 
the disagreement, be decided by the Council.” Such decisions are sub- 
ject to appeal; either to an ad hoc arbitral tribunal or to the Perma- 
nent Court of International Justice; but unless appealed, or if sus- 
tained, they are final and binding and supported by very drastic sanc- 
tions both against an airline found to be transgressing or falsely inter- 
preting the Convention (Article 87) and against a state doing so 
(Article 88) . 

ARTICLE 87 


“Each contracting State undertakes not to allow the operation of an airline 
of a contracting State through the airspace above its territory if the Council has 
decided that the airline concerned is not conforming to a final decision rendered 
in accordance with the previous Article. 


ARTICLE 88 

“The Assembly shall suspend the voting power in the Assembly and in the 

Council of any contracting State that is found in default under the provisions 
of this Chapter.” 

Finally under the terms of the Transit Agreement, which is in 
force among 29 states now and will be unaffected by the advent of the 
Convention, the Council is obliged to “enquire into the matter’’ when- 
ever it is advised by a contracting state that it “deems that action by 
another contracting state under this agreement is causing injustice or 
hardship to it.” The Council is empowered, after inquiry and at- 
tempted mediation, to “make appropriate findings and recommenda- 
tions to the contracting states concerned”; and if they should be ig- 
nored by either state, to recommend to the Assembly that it suspend 
the transgressing state from its rights and privileges under the Transit 
Agreement. That, like the provisions of the Convention previously 
cited, should be a very powerful discouragement of any disregard of 
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the rights of neighbour states; but matters would be unlikely ever to 
reach the stage at which such a penalty would be imposed, in view of 
the several procedural steps that would precede its imposition. 

The greatest likelihood that the Council may be called upon to act 
in a judicial capacity may be found in the terms of the Bermuda Air 
Transport Agreement between the United Kingdom and the United 
States and of the numerous recent agreements that have followed the 
same general pattern. The Bermuda agreement provides at several 
points that any differences between the parties that they cannot re- 
solve by direct negotiation will be referred to PICAO or its successor. 
Most of these provisions call only for recommendations by PICAO, 
with no absolute assurance that they would be accepted; but in the 


particular case of the fixing of rates for transportation the Bermuda 


agreement provides that upon ‘the rendering of “‘an advisory report” 
by PICAO or its successor “each party will use its best efforts under 
the powers available to it to put into effect the opinion expressed in 
such report.” 

In anticipation of possible calls upon it to act in sutth matters, the 
Council worked from time to time for a number of months on 
the development of procedures for its judicial or arbitral action. The 
rules as they now stand, adopted during September 1946, provide for 
the conduct of proceedings in writing to the greatest practicable ex- 
tent. The initial complaint, or request to the Council, must present 
a statement of the nature of the case and of the action which it is de- 
sired that the Council take. All parties will thereupon be called upon 
to submit statements, and any evidence which they may wish to have 
considered. Reply statements will then be admitted; and resort to 
oral testimony or argument thereafter will be exceptional, a matter of 
privilege granted by the Council upon request rather than a recog- 
nized right. The Council may supplement the written record and 
testimony by independent investigation conducted at its direction. 
The rules anticipate that the initial examination of the record and 
the hearing of oral testimony and argument (if any) will not ordi- 
narily be by the full Council, but by a group of five Council members 
or other qualified persons selected by the President of the Council. 
Any such group will, however, report to the Council; and it will be 
the Council that will make the final decision, which will be supported 
by an opinion. The rules provide that the costs of conducting the 
proceedings, including the cost of any investigation ordered by 
the Council, will be assessed to the parties in proportions fixed by the 
Council; and in the absence of specifications to the contrary it will be 
open to the Council either to decide in advance of the proceeding that 
such costs will be divided equally, or in accordance with some other 
simple rule, or to determine upon the conclusion of the proceeding 
that the major part or all of the costs will be assessed to the party los- 
ing the decision. 

As previously noted, there has been no employment for all this 
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machinery as yet. It might easily happen that there will be none for 
several years, and that a number of cases will then come to the Coun- 
cil within a short time. There is frequent reluctance to be the first 
to make a complaint under such an agreement; but after the ice has 
been broken and a few complaints have been made and disposed of, 
all sense of anything invidious or offensive in the action of complaint 
may disappear, and reference to the Council may be accepted as a 
routine way of securing a settlement of questions upon which differ- 
ences of opinion, of the most completely amicable character, may de- 
velop. 
Ill 


Two of the resolutions adopted at the Chicago Conference in 
November 1944 dealt with the need for bringing into force and se- 
curing general acceptance of air law conventions developed by CITEJA 
(Comité International Technique d’Experts Juridiques Aériens) . 
Another concerned the future of the work upon which CITEJA had 
been engaged since 1925 and recommended “that consideration be 
given by the various governments to the desirability of coordinating 
the activities of CITEJA with those of PICAO.” During the first 
months of its existence PICAO’s Council sought to promote general 
acceptance of the existing drafts of conventions relating to mortgages 
on aircraft and to the establishment of a register of aircraft ownership, 
but it became apparent that relatively few states were prepared to 
accept those conventions in their existing form. Correspondence with 
CITEJA followed, and at the meeting of CITEJA in January 1946 it 
was decided that a number of draft conventions should be referred to . 
PICAO and: “that the international Conference which will adopt these 
conventions be convened on the invitation of PICAO and be open to 
the largest possible number of States.” 


It had been the practice in the past, as at Warsaw in 1929 and at 
Rome in 1933, to give final consideration to such conventions at spe- 
cial diplomatic conferences convened independently of any other aero- 
nautical event. It appeared to the Council that the best opportunity 
of securing attention to the draft conventions by the largest possible 
number of states would be afforded by the PICAO Assembly; and the 
states attending the Assembly, either as members of PICAO or as 
non-member observers, were accordingly asked to equip their dele- 
gates with full powers to sign international conventions, including 
those relating to private air law. 


The use of the general meetings of international organizations for 
the adoption and signature of international conventions is of course a 
well-established practice. ‘The International Labour Office has de- 
veloped more than 60 conventions, and presented them to the govern- 
ments of the world for adoption through its regular meetings; and 
other organizations have done the same, on a smaller scale, or have 
been empowered to do so. 
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Legal members of the delegations of a considerable portion of the 
44 states attending the Assembly worked diligently upon the conven- 
tions on mortgage and aircraft register, for nearly three weeks. Un- 
fortunately, as has often happened in the development of such con- 
ventions in the past, the difficulties grew with closer examination. No 
draft reached final form. The conventions that were found to be 
unready for final action at the 1946 Assembly have been circularized 
since that time to all the states of the world, with a request that they 
give PICAO their comments; they have had the special attention of 
the members of the International Air Transport Association, the In- 
ternational Chamber of Commerce, the International Union of Air- 
craft Insurers; they are now being taken ‘up for further study by the 
Legal Committee of the PICAO Council, and may be referred to a 
special committee as well; and another Assembly is coming in May. 


It appears that the conventions on mortgage and registry of title, 
which the Legal Commission at the 1946 Assembly decided should be 
consolidated into a single document, ought to be ready for final action 
at that time. Nothing of the sort now exists; and there is a strong 
practical need for such a convention, to increase the readiness with 
which loans can be secured upon aircraft used in international serv- 
ice, and to give increased certainty to transactions involving the trans- 
fer of ownership in aircraft. My only fear of failure to complete a 
convention on that subject at the coming Assembly is that ambition 
may over-reach itself, and the problem become over-complicated 
through trying to accomplish too much in addition to the real es- 
sentials. 


Another convention which CITEJA believes substantially ready 
for adoption is that on the legal status of the commander of an air- 
craft.1 Although the Council has taken no formal decision, that too 
will presumably come before the Assembly for a final critical exami- 
nation and possible clearance for adoption and signature, unless some 
obstacle not now apparent is raised in the meantime. 


The last of the major questions under continuous study is the re- 
vision of the Warsaw Convention on the liabilities of international air 
carriers. The Warsaw Convention, originally adopted in 1929, has 
been under intensive study during the last two years with a view to 
revision to take advantage of experience and to take account of the 
changing character and growing importance of air transportation. Mr. 
K. M. Beaumont, CITEJA Rapporteur on the Warsaw Convention, 
developed a complete new draft which formed the basis of discussion 
of the Experts at the Cairo meeting of CITEJA in November 1946. 
Subsequently, Mr. Beaumont prepared a second redraft (December 
1946 revision) incorporating many changes growing out of the dis- 
cussions at the Cairo meeting, and has transmitted this draft informally 





1 Resolution adopted by CITEJA at its Cairo meeting and text of draft con- 
vention are found on page 84, infra. 
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to PICAO with the suggestion that it form the basis of further dis- 
cussion.” 

Neither at the Assembly nor since, however, has any great urgency 
for revision of the Convention developed. There is general agree- 
ment that it should be revised, and indeed that it should be replaced 
by a new convention; but the 17-year-old document still meets require- 
ments, and the prevailing preference of airlines, insurers, and govern- 
ments (so far as they have expressed themselves) is for going very 
slowly and making very sure that nothing is overlooked. Final accept- 
ance of a revision of the Warsaw Convention seems unlikely to be 
realized this summer, and indeed, perhaps it may want another two or 
three years. Work is continuing on the new Beaumont draft as well 
as on critical analyses of the original, but it may need that long a period 
of continuous work before there will be general conviction that study 
of the possibility of improvement has been sufficiently thorough. For 
myself, I am always very reluctant to admit that so long a period must 
elapse before completing any piece of work whatever. It is easy to fall 
into the habit of taking more time than is really necessary; but I am 
reporting what seems to me the probable course of events, from what 
can so far be seen of the views and the desires of interested parties. 
If, in fact, it proves possible to develop an acceptable draft in much 
less time, everyone connected with PICAO will be delighted. 


IV 

The 1946 Assembly considered the relations that the permanent 
International Civil Aviation Organization should have to the further 
development of the international law of the air, and recommended 
that it draw heavily upon the experience that CITEJA and those who 
have regularly attended its sessions have accumulated in their twenty 
years of devoted work. The Assembly resolved that the permanent 
organization should include a permanent Committee on International 
Air Law, which would continue the work on air law conventions that 
has been done by CITEJA and would advise the Council and Assem- 
bly on legal questions as they might request. The Assembly further 
declared that any Member State should have the right of representa- 
tion on this committee, as on the Divisions which deal with the estab- 
lishment of technical standards and other specialized questions relat- 
ing to air navigation and air transport in PICAO’s organization. It 
was contemplated that the Legal Committee would meet intermit- 
tently, with work carried on in the intervals by a secretariat; and in 
that respect it would be unlike the present Council and Air Naviga- 
tion Committee, which are almost continuously in session. 

The Council will probably present detailed recommendations to 
the next Assembly, in May, upon the character of the Legal Commit- 
tee thus provided for; the approximate frequency with which it ought 





2 Text of the Beaumont draft revision of December 1946 is found on page 
87 ff., infra. 
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to be expected to meet; the selection of its presiding officers; and other 
questions that ought to be considered before the committee actually 
starts work. It can, however, be taken for granted that a committee 
of the type described will be established during the coming summer. 
Whether such a committee, meeting from time to time, will meet all 
the permanent organization’s requirements for legal study, or whether 
the Council will also find it desirable to maintain a small group of its 
own members to give day-to-day advice on questions of a legal char- 
acter coming before the Council, such as those relating to the filing 
of agreements, has yet to be determined. The present Council plans 
tc study the matter in coming weeks, with a view to giving its recom- 
mendations to its successor, the permanent Council that will be elected 
for a three-year term at the coming Assembly. 
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AIR CARGO: A NEW FORCE 
IN MARKETING 


By JouHn L. DREW AND ALAN PASSEN 


General partners in the aviation consulting firm of Drew, Peters, 
Passen and McDonald of St. Louis and Buffalo. Mr. Drew, a grad- 
uate of Massachusetts Institute of Technology, was Sales Research 
Manager for Curtiss-Wright’s Airplane Division and spent 8 years 
with the company in various sales and engineering capacities. While 
there he was co-author of the Curtiss-Wright publication, Air Trans- 
portation in the Immediate Post-War Period. 


Mr. Passen, a graduate of Harvard Business School, has been 
Chief of the Aircraft Section of Curtiss-Wright’s Business Research 
Department and a member of the faculty of Harvard Business 
School, specializing in Aviation Research. While at Harvard, he 
was co-author, with L. L. Bollinger and R. E. McElfresh, of the 
Harvard Business School publication, Terminal Airport Financing 
and Management. 


URING the last year speculation regarding a rosy future for air 
cargo has given way to a more meaningful analysis of prospects 
in light of actual results achieved during and since World War II. 

A real beginning has been made in applying the lessons learned 
during the war to the carriage of cargo by air on a commercial basis. 
Much of this action has come from new air transport companies organ- 
ized to carry cargo on an exclusive or semi-exclusive basis. ‘These com- 
panies have operated without economic regulation under certain ex- 
emptions in the Economic Regulations issued by CAB under the 
Civil Aeronautics Act of 1938, which exclude non-scheduled and con- 
tract carriers from economic regulation. 


Paralleling the activities of these newcomers there has been a surge 
of cargo activity by the certificated airlines. Some of this was, no doubt, 
a consequence of having more equipment; some was due to the com- 
petition of the ‘“‘non-scheds.” It seems evident, however, that active 
competition in this field was necessary to initiate the “snowballing” 
process now under way. 


Recent hearings before the Civil Aeronautics Board on applica- 
tions for air cargo certificates of convenience and necessity by the 
non-scheduled carriers (and by one certificated airline) have focused 
considerable attention on the whole problem of air cargo and its place 
in the national transportation system. Here, for the first time, air 
cargo service is receiving an extensive, thoroughgoing appraisal by the 
responsible regulatory body. The results of this hearing will set the 
pace for future development of the air cargo business. Fortunately, 
a reasonable background of facts on air cargo is now available, as a 
result of the recent experience of the new and established carriers of 
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cargo. It will therefore be possible for the CAB to base its important 
decision on some rather sound indications of the economic characteris- 
tics of air cargo handling. 

It is with the economic aspects of air cargo that this article is con- 
cerned. Economic factors are dominant in air cargo at this time for 
one basic reason — the business is probably as highly competitive as 
any business today. The air cargo carrier’s competition is not so much 
with other air cargo carriers (although this is not inconsiderable) as 
with all other forms of transportation. The success or failure of any 
air cargo enterprise will depend little on hopes and glamour but 
rather, to a major degree, on tight economic considerations. 

Basically, the airplane is not the most economical vehicle for carry- 
ing property. It is, however, the fastest, and this gives it all the eco- 
nomic advantages that attach to time-saving. The airplane’s small 
size relative to the standard freight or express train also gives it certain 
advantages with respect to flexibility and frequency of scheduling, 
market coverage and other elements of shipping convenience. It is 
by exploiting the economic possibilities of time-saving and convenient 
shipping that air cargo can develop traffic in the face of a rather serious 
rate disadvantage. 


History oF AIR CARGO DEVELOPMENT 


Prior to the war the only air service available to shippers was with 
few exceptions, the expensive, somewhat limited, air express service 
offered by the certificated air carriers. ‘The ton-miles of air express 
flown by these carriers amounted to 1.1 million in 1935; by 1940, the 
last pre-war year, the volume had increased to 3.5 million ton-miles.? 

Although, percentage-wise, the increase between 1935 and 1940 
indicated a healthy rate of growth, the actual volume was relatively 
insignificant. Air express volume in 1940 amounted to but .0006% 
of the total U. S. freight traffic and but 0.3% of the volume carried by 
Railway Express, the most expensive form of surface freight trans- 
portation.? Moreover, air express traffic in 1940 was confined almost 
wholly to the carriage of small, package goods, as indicated by the 
average air express shipment weight of 7.1 lbs.* Furthermore, through- 
service by air was limited to those cities (and immediately surround- 
ing areas) receiving certificated airline service. 

A number of reasons may be advanced for the failure of pre-war 
air express to make a more appreciable dent in the total transportation 
picture. First, despite reductions in rate from time to time, charges 
were still so high as to be virtually prohibitive for all except emergency 
and novelty types of shipments. At rates of 70-80c a ton-mile (ap- 
proximately six times more expensive than Railway Express), few 

1“Air Transportation in the Immediate Post-War Period,” Curtiss-Wright 
Corp., 1944. 

2 Ibid. 

8 Ibid. 
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shippers could find any advantage in utilizing air freight. Second, 
prior to the war the airlines were understandably devoting their prin- 
cipal efforts to the development of passenger traffic, that being the 
class of traffic most immediately susceptible to the advantage of rapid 
transportation at existing rate differentials. ‘Third, the arrangement 
with Railway Express, whereby that agency performed the ground- 
handling and promotional services for air express, and whereby air 
rates were not allowed to fall below a certain level, also exercised some 
indirect restrictive influence. Finally, the basically higher cost of 
carrying goods in passenger planes, and the failure to use specialized 
cargo planes, retarded air cargo expansion. Relatively little effort 
was made to sell air cargo on a large scale, but with the high rate level 
then existing, it is doubtful if intensive promotional effort would have 
availed. 

Since the end of the war air cargo volume has experienced remark- 
able growth. During 1946, the certificated and non-certificated air- 
lines carried an estimated total of fifty million ton-miles, or over three 
times as much as was hauled during the six year period 1935-1940. 
Slick Airways alone carried more ton-miles of air cargo in the last 
two months of 1946 than were carried by all the air carriers in 1940. 

Among the influences responsible for this sudden spurt in air cargo 
growth are: the availability, for the first time, of a true cargo service, 
capable of transporting shipments of almost any size to almost any des- 
tination point; the stimulus provided by contract operators using sur- 
plus equipment; the sharp reductions in rates resulting from increas- 
ing competition and specialized cargo operation; the intensive program 
of promotional and educational efforts; the increased reliability and 
dependability of operations; the extension of service to many off-line 
points by both certificated and non-certificated operators; and the high 
level of general business activity. 

The impressive traffic record of the air cargo industry, particularly 
during the past six months, is tangible evidence of the tremendous 
potential demand for this service. However, the extent to which the 
potential demand may be converted into actual tonnage depends solely 
on the net economic advantages offered in speed, rates, dependability, 
and convenience of service. Any realistic evaluation of air cargo pros- 
pects should logically rest, therefore, on an appraisal of air transporta- 
tion’s advantages, viewed from the standpoint of these four criteria 
of service, to the various classes of shippers. 


SPEED 
Speed is, of course, the greatest single advantage of air transporta- 
tion over other media. This margin of superiority is best illustrated 
by a comparison of transit time on coast-to-coast service. Even with 
present types of aircraft, air cargo operators can pick up a shipment 
in New York in the afternoon and arrive at the West Coast the fol- 
lowing morning. Faster cargo planes are expected to be in opera- 
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tion within the next year or two, offering pickup at the close of the 
business day and delivery at the other end early the following morning. 
By contrast, the best delivery time on a coast-to-coast haul by surface 
transportation (1940) was approximately 10-11 days by LCL freight; 9 
days by carload freight; 9 days by forwarder; 4 days by rail express; 
and 4 days by parcel post.* Under existing conditions of congested 
traffic, the coast-to-coast time by surface transportation is even longer 
than indicated by these figures. 

Normally, the airplane has a speed advantage over surface trans- 
portation on hauls of 100 miles or more. For passenger traffic the 
utility of the airplane on comparatively short hauls is indicated by the 
heavy air travel between such relatively closely spaced points as Boston- 
New York, New York-Washington, and New York-Philadelphia. For 
cargo, however, the time-saving must normally be measured in days, 
rather than hours, before it has practical value to the shipper or con- 
signee. Thus, a shipper who now enjoys overnight service by surface 
methods of transportation will find little advantage to a saving of, say 
4 or 5 hours in transportation time where that saving takes place dur- 
ing the non-business hours of the day. 

Where air schedules can be arranged to provide same day door-to- 
door delivery, important advantages may, in some cases, result. Such 
a service, however, would be quite costly since it would require special, 
expedited ground handling services at both ends of the haul. Further- 
more, the number of shippers who could take advantage of same-day 
service would probably be limited, since all arrangements for the ship- 
ment, and all the details of ground handling would have to be per- 
formed sufficiently early in the day for the shipment to be carried to 
the destination point and delivered to the consignee before the close 
of the conventional eight-hour business day. 

For air cargo, therefore, the real speed advantage is found on com- 
paratively long hauls. The greater utility of air cargo for long hauls, 
and the predominance of long-haul shipping in existing air traffic is 
evident from the experience of one of the leading contract carriers 
whose average length of haul during 1946 was about 1500 miles. This 
compares with an average haul (in 1940) of 351 miles for rail carload 
freight; 476 miles for LCL freight, and 517 miles for rail express. 

Even for long haul movements, the practical business value of 
speedy transportation depends to a great extent on the nature and 
distribution problems of the particular product. At one extreme are 
certain types of low-value, bulky products such as coal, lumber, ore 
and other raw materials for which more rapid transportation would 
have little immediate benefit, and for which the rate of flow is more 
significant than speed of flow. These products ordinarily move in 
carlot loads and constitute the major part of the total traffic tonnage 
moving in this country. In 1940 railroad carlot traffic amounted to 
362 million ton-miles, or approximately 70% of total intercity freight 


4 Ibid. 
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traffic, excluding waterways and pipe lines.° 

At the other extreme are certain types of highly perishable prod- 
ucts for which rapid transportation is critical. ‘Thus, with conven- 
tional methods of transportation, the shipment of such perishable 
items as fresh figs, lobsters, papayas and mangoes is largely restricted 
to local markets. Moreover, many types of produce which could be 
grown in quantity in California, Florida and elsewhere are not pro- 
duced at all because of their high perishability and slowness of con- 
ventional methods of transportation. For such products (whose po- 
tential traffic possibilities are high) , speed of transportation is vitally 
important. This type of traffic may take time to develop, however, 
since production and distribution processes must first be organized. 

Between these extremes lies a great variety of perishables and fin- 
ished goods which can benefit in varying degrees from rapid transpor- 
tation, but for which the advantages must be demonstrated in terms 
of dollars and cents. Such advantages have already been demon- 
strated for an ever-growing list of products. With more intensive re- 
search and promotion, with declining rates, and with an ever-increas- 
ing interest on the part of the shipping public, further advantages for . 
an ever-growing variety and volume of products may be expected to be 
found and demonstrated. 

Many shippers of perishables have found that rapid air transporta- 
tion can reduce spoilage, increase freshness, reduce packaging require- 
ments, and bring a sufficiently higher price to warrant the higher 
transportation rate. They are finding, also, that a delay in harvesting, 
due to prolonged rain or other circumstances, need no longer result 
in the loss of their harvest. Growers may tree-ripen their products 
for a longer period and thus enhance their quality and taste. More- 
over, the reduction in transit time can effect significant increases in 
the marketing life of various perishable commodities. For example, 
according to data introduced in the Air Freight Case, the marketing 
life of certain fresh fruits and vegetables in the Chicago market varies 
as follows with different methods of shipment:® 


MARKETING LIFE (IN DAYS) IN CHICAGO 
By Air By Express By Freight 


Apricots 9 6 2 
Cherries 13 10 6 
Figs 9 6 2 
Nectarines 9 6 2 
Plums 11 8 4 
Asparagus 11 8 4 
Broccoli 9 6 y. 
Cantaloupes 9 6 2 
Green Corn f 4 0 
Spinach 9 6 2 
Strawberries 9 6 0 





5 Tbid. 
6 California Eastern Airways Exhibit CEA-381.39, Air Freight Case, Docket 
No. 810, et al. 
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In many instances, the advantages of air transportation for perish- 
able products have been sufficient to overcome the initial rate differ- 
ential, and as a result of a considerable volume in perishable produce 
has already been carried. As indicated later, however, basic surface 
rates for the great bulk of fruit and vegetable traffic are still so much 
lower than air cargo rates that the exploitation of the advantages of 
rapid transportation has not yet been possible on a large scale. 

Speedy transport is also advantageous in marketing many types 
of finished manufactured goods. Retailers, particularly in the apparel 
line, have found that rapid air transportation enables them to operate 
with smaller inventories and insures a closer adjustment between the 
supply of and demand for merchandise, especially during peak periods. 
Where the marketing periods are relatively short or highly seasonal, 
as in the case of furs, millinery, ladies’ shoes and other wearing ap- 
parel, a saving of three or four days transportation time becomes a 
highly important competitive advantage. Rapid air transportation 
is also enabling many retailers to operate with fresher, newer stock. 
Companies operating a number of units throughout the country have 
used air cargo for the rapid adjustment of shortages or over-supplies 
between units, and mail order houses often find it of advantage to use 
air cargo for making bulk shipments to central distribution points. 

In the past, the principal users of air cargo have been shippers of 
style goods, seasonal goods, goods changing in model, very high-value 
goods and perishable goods. The advantages of rapid transportation 
are not restricted, however, to these classes of users. The historical 
experience merely indicates that at the rates, standards of service and 
promotional efforts then in effect, these were the users who could 
derive immediate net advantage from the airplane’s speed. As im- 
provements are made in these areas, particularly in rates, it may be 
expected that shippers in many other lines will discover advantages 
to the use of air freight and that shippers in competitive lines will 
follow their example. 


TABLE 1 
MAJOR CLASSES OF COMMODITIES SHIPPED BY AIR (1934)? 
Percent of Percent of 
Item Shipments Total Weight 
(April 1934) (July-December, 1934) 
Valuable Papers 28.3 21.5 
Advtg. & Printed Matter 20.8 19.8 
News Photos 14.3 1.6 
Films 4.6 10.5 
Parts: Auto, plane, 
machine tools 6.5 20.2 
Newspapers 4.8 5.7 
Clothing & Textiles 3.2 3.2 
Miscellaneous 17.5 17.5 





7 Frederick, John H., and Lewis, Arthur D. “History of Air Express,” 12 
JOURNAL OF AIR LAW AND COMMERCE, 203, at p. 224. 



























riods in 1945 and 1946. 


TABLE 2 
Magsor CLASSES OF COMMODITIES CARRIED BY Air, APRIL 19398 


Percent of Percent of 
Commodity Total Shipments Commodity Total Shipments 
Wearing Apparel 10.8 Books 3.1 
Motion Picture Film 4.7 Hardware 2.9 
Misc. Machinery 4.7 Bank Securities 4.7 
Printed Advtg. 6.6 Aviation Supplies 1.5 
Electrotype 6.9 News Photos 6.0 
Legal Papers 6.8 Phonograph 
Electric Products 4.2 Transcriptions 2.8 
Automobile Supplies 4.1 Manifests 3.5 
Magazines 5.6 Jewelry 2.6 
Flowers 2.2 Drugs 1.4 
Miscellaneous 14.9 
TABLE 3 
TYPICAL SHIPMENTS JULY 1945—AuGuUST 1946° 
AIR CARGO TRANSPORT, INC. 

Commodity Pounds Commodity Pounds 
Flowers 301,150 Plastics 6,126 
Fruits & Vegetables 22,138 Art Work & Printed 
Drugs 75,860 Matter 4,440 
Fabrics 425,176 Dairy Products 450 
Foodstuff 16,045 Radio & Radio Equipment, 
Clothing, Apparel 522,614 Phonograph Equipment 14,079 
Furniture 14,590 Glassware 2,072 
Seafood 140,389 Heavy Machinery 23,669 
Newspapers, Pul ‘ications Machine Tools, Hardware 

& Books 933,406 & Metals 5,921 
Dogs 130 

TABLE 4 


ACTUAL COMMODITIES CARRIED BY CALIFORNIA EASTERN AIRWAYS, INC. 
May-AuGustT, 19461° 


Commodity 

Magazines 

Flowers 

Fabrics or Apparel 
Grapes 

Berries 

Cherries 

Hardware & Machinery 
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In this connection, a comparison between the types of items car- 
ried in air transportation before the war and those being carried today, 
is illuminating. Tables 1 and 2 show the composition of air express 
traffic in 1934 and in 1939, while Tables 3, 4 and 5 show the types of 
commodities carried by three contract operators during selected pe- 
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Percent 
of Total Volume 
30.3 
21.0 
20.0 
4.2 
3.0 
2.7 
2.5 





8 Jbid. at p. 228. 


9 Air Cargo Transport, Inc. Exhibit ACT-3, Air Freight Case, CAB Docket 


No. 810, et al. 


10 California Eastern Airways, Inc. Exhibit CEA-517, Air Freight Case, 


CAB Docket No. 810, e¢ al. 












JOURNAL OF AIR LAW AND COMMERCE 


Oil Burners 2.2 
Metal Wire eo). 
Mixed Fruits & Vegetables 1.9 


Plums, Farm Tractors, Tomato Plants, 
Melons, Chemicals and Pharmaceuticals, 
Cheese, Mushrooms, Lobsters, Aircraft 


Parts, and Miscellaneous 11.1 

Total Percent 100.0 

Total Lbs. Carried 972,796 
TABLE 5 


MAJorR CLASSES OF COMMODITIES CARRIED BY NATIONAL SKYWAYS FREIGHT 
CORPORATION!! AUGUST 1945 TO AND INCLUDING AUGUST 1946 


Percent Percent 
Commodity of Total Commodity of Total 
Flowers 29.4 Produce (Vegetables) 4.4 
Garments 22.3 Machinery 4.2 
Store Merchandise 8.4 Animals 3.7 
Fruit 1.7 Miscellaneous 3.3 
Furniture 5.3 es 
Magazines 4.8 Total Percent 100.0 
Film 4.5 Total Lbs. Carried 2,486,799 

RATES 


It seems apparent that there are sufficient advantages to speed in 
transportation so that if no rate differential existed and if other ele- 
ments of service were comparable, virtually all shippers of perishable 
and merchandise goods would use air cargo. So long as a differential 
exists, however, the problem for any individual shipper (or consignee) 
becomes one of determining whether the speed (and other incidental) 
advantage is worth the difference in rate. 

In 1940 the rate for air express averaged between 70 and 80 cents 
per ton-mile. At these rates, the price for air transportation was so 
high that its use was restricted largely to emergency users and novelty 
types of shipment. The significance of a 70-80 cent rate in a com- 
petitive economy becomes more apparent when it is compared with 
average rates (1940) of 10 cents per ton-mile for Railway Express, 5.5 
cents per ton-mile for less-than-truckload traffic and a fraction of a 
cent per ton-mile for many types of rail carlot freight. 

Since the end of the war, however, air cargo rates have declined 
drastically. ‘Today rates for air cargo range from as low as 10 cents 
per ton-mile, for plane lot shipments, to an average of 20 to 25 cents 
a ton-mile." As rates continue to decline, and as they begin to ap- 
proach surface carrier rates, it may be expected that shippers will ac- 
cept air cargo at an increasingly accelerated rate. At 50 cents a ton- 
mile the incidental economies of air transportation in packaging, 


11 National Skyways Freight Corp., Exhibit NSF-39, Air Freight Case, 
CAB Docket No. 810, et al. 

12 Air Express rates are still considerably above these figures, however, aver- 
aging about 60 cents per ton-mile. 
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handling, reduced mileage, and reduction in spoilage are relatively 
insignificant compared to the initial rate differential. At 10 to 15 
cents a ton-mile, however, these economies assume far greater signifi- 
cance and may result in completely eliminating the rate differential 
for certain types of commodities, and in reducing it to negligible pro- 
portions for other commodities. Hence, the lower the initial rate, 
the more significant are the advantages of rapid transportation and the 
more accelerated is the rate of traffic increase likely to become. 


According to an analysis made by one of the applicants in the Air 
Freight Hearings, a shipment of 21,000 lbs. of cauliflower from Cali- 
fornia to Chicago costs 3.64¢ per net lb. by rail express and 1.92¢ per 
lb. by freight. The same shipment by air, at a 12¢ per ton-mile rate, 
and after giving effect to savings in tare weight, mileage, waste elim- 
ination and other economies, would cost the shipper 3.71¢ ver net 
pound, or virtually the equivalent of the rail express rate.4* A simi- 
lar analysis for a Sears-Roebuck shipment of 4,101 Ibs. of mixed mer- 
chandise from New York to Los Angeles showed the total transporta- 
tion cost (including cost of cartons, labor in packing and unpacking, 
etc.) to be $838.40 by Railway Express. Although, by air cargo the 
actual transportation charge for the same shipment is some $50 higher 
than by rail express, the total cost is $715.10, or $123.30 less than rail 
express, due to the economies in packaging and handling made possi- 
ble by using hangers instead of boxes for the shipment." 

With each successive rate decline air cargo has attracted new users 
on an experimental, infrequent basis, while at the same time shippers 
who used air cargo experimentally at the higher rate have gone over 
to regular usage at the lower rate. At the high rates prevailing before 
and immediately after the war air cargo was used regularly by a rela- 
tively small group of shippers sending highly perishable or extremely 
high-value products, and was used experimentally by shippers in other 
lines such as apparel goods and certain types of perishable goods. As 
rates declined, many of the formerly experimental shippers in these 
latter two lines became regular shippers and a new class of experimen- 
tal shippers in the pharmaceutical, apparel, agricultural, machine 
tool and finished goods lines was attracted. 

The outlook for further rate reductions in air cargo appears highly 
promising. With improved equipment, greater operating experience 
and improved load factors, direct flying costs should continue to de- 
cline steadily in terms of present price levels. New, specialized all- 
cargo planes are expected to be ready for operation within another 
year or two, making possible a substantial reduction in flying costs. 
Direct flying costs of the Douglas DC-3 Cargoliner, representing the 
older type of equipment in use today, have been estimated at 10.22 
cents per ton-mile on a trip length of 500 miles. Comparable costs 


13 California Eastern Airways Exhibit CEA-381.27, Air Freight Case, CAB 


Docket No. 810, et al. 
14 California Eastern Airways Exhibit CEA-382.7, supra. 
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for the Douglas C-54 Cargoliner, representing the newer types of equip- 
ment in use today, are estimated at 5.07 cents per ton-mile. Repre- 
sentative of future costs are the estimated direct flying costs of 4.49 
cents per ton-mile for the Boeing Stratofreighter.’® 4 

Ground handling expenses are also expected to decline, although KG 
the outlook here appears less promising than in the case of direct a 
flying costs. Pickup and delivery especially for smaller shipments, A 
have been particularly troublesome from the standpoint of both cost Il, 
control and the rendering of satisfactory service. Because ground costs 
constitute a high portion of total costs, a solution to the ground hand- . 
ling problems must be found if air rates are to decline to truly com- > 
petitive levels. One possible solution being seriously considered by i 
some operators is to turn over the entire ground handling job to sep- i 
arate organizations who would be specialists in that field. 

Rate estimates offered in testimony before the CAB, indicate that 
average air cargo rates as low as 12 cents per ton-mile may be in effect 
within the next year or so, and that average rates as low as 9-10 cents 
may be achieved by 1950. At these average rates air cargo could com- 
pete directly, on a price basis, for a large portion of the traffic custom- 
arily moving by Railway Express and for a substantial portion of the 
LCL freight traffic. (Total volume of Railway Express and LCL freight 
traffic in 1940 amounted to approximately 8.5 billion ton-miles.) At 
these rates, also, it may be expected that air cargo will have generated 
a substantial volume of new traffic, not previously moving in transpor- 
tation at all. 

If the rates estimated for 1950 are achieved, air cargo will no longer 
stand at the fringes of our transportation system, but will be an es- 
tablished, integral part of the entire system. It may still not be a mass 
carrier of goods, and still not compete for the heavy, bulk traffic mov- 
ing by carlot rail, but it will probably be the normal method of ship- 
ment for a sizeable volume of finished goods and perishable goods. 

Not until rates have been reduced to 5 or 6 cents a ton-mile, how- 
ever, can air cargo expect to attract the major portion of perishables 
and finished goods traffic. The average long-haul carlot rate for fruits 
and vegetables is approximately 1.5 cents per ton-mile and the LCL 
rail express rate for fresh fish averages about 5.7 cents per ton-mile. 
The differentials between these rates and the estimated 9 cent rate for 
air cargo in 1950 would still preclude air carriage for normal shipment 
of most of these commodities. 








DEPENDABILITY AND CONVENIENCE OF SERVICE 

In choosing between various media of transportation, the shipper 
ordinarily considers not only advantages in speed and rates, but also 
advantages in dependability and convenience. Dependability means 
assurance that the shipment will be picked up and delivered on sched- 





15 The cost figures in this paragraph have been taken from United Air Lines 
Exhibit No. U34, Air Freight Case, CAB Docket No. 810, et al. 
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ule and in good condition. The convenience factor, on the other hand, 
includes preliminary arrangements for the shipment, frequency and 
timing of schedules, coverage of service offered, extent of packaging 
and handling required, handling of claims and the like. 

The dependability of .air cargo operations has improved steadily 
during the past year. The cargo operators, like the air passenger 
lines, have taken advantage of the many improvements in operating 
techniques and instruments growing out of the war. Assuming that 
the carriage of cargo will not be restricted to operations between fixed 
points, it may be expected that air freight operators will take advan- 
tage of alternate routes and will fly around the weather if necessary, to 
complete flights according to schedule. In such event, air cargo opera- 
tions should be able to show a considerably better record of flights 
completed according to schedule than that shown by air passenger 
operations. 

Although official records of dependability and safety of air cargo 
operations are not available, shipper testimony and other evidence 
presented in the Air Freight Case indicate that the record of depend- 
ability has been satisfactory. One of the largest air freight operators 
in the country stated at this hearing, that during four months of oper- 
ation the company had experienced no major mechanical failures and 
but a single claim for damage to shipments handled. Delays in air 
cargo shipments are not unknown, however, and the operators are the 
first to admit that there is room for considerable improvement. 


The convenience of air transportation for the shipper of freight 
has also improved steadily. The use of all cargo planes by both con- 
tract and common carriers now means that few shipments have to be 
refused because of size restrictions. Formerly, a shipment that could 
not be fitted into the relatively small cargo compartment of the con- 
ventional passenger plane could not be accepted. 


Because of the relatively small size of the load carrying unit in air 
transportation, a high frequency of schedules can be offered. More- 
over, the operator can move his equipment about more freely than 
the surface carrier and can fit his schedules more closely to the particu- 
lar requirements of the shipper. 


Before the war, through air service was available only to and from 
cities certificated to receive airline service. ‘Today, as the result of 
extensions of service by the certificated operators and availability of 
service by contract carriers, air cargo shipments (subject to certain 
minimum loads) can be made to and from additional points in the 
country where adequate airport facilities are available. 


Air cargo operators have also been able to add to shipper conveni- 
ence by devising simplified and cost-reducing methods of packaging 
and handling. Air shipment of dresses and coats on hangers, instead 
of in boxes; reduction in special packaging, and icing, ordinarily re- 
quired for protection against spoilage; and reduction in packaging 
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strength ordinarily required for protection against rough handling and 
inter-car transfers are examples. 


Arr CARGO AND MARKETING 


It seems evident from the foregoing discussion that the transpor- 
tation of commodities by air offers certain inherent advantages over 
other forms of transportation. The principal advantages are speed, 
and, to a lesser extent perhaps, convenience. In a profit-and-loss sys- 
tem, however, the importance of these advantages must be measured 
in terms of the net economies (or price enhancement) which they 
produce, as compared with other forms of transportation. At rates 
prevailing before the war the inherent advantages and economies made 
possible by rapid transportation were not sufficient to overcome the 
rate differential except for a very small group of special, intermittent 
users. At these rates, therefore, air cargo occupied a position at the 
periphery of our transportation system, and the total tonnage carried 
was relatively insignificant. 

At present rate levels, however, air cargo is beginning to establish 
itself as a conventional method of shipment for an ever expanding, 
though still relatively small group of shippers, and as an occasional 
method of shipment for a still larger group. With further rate de- 
creases (and further improvements in service) the number of shippers 
in both of these groups may be expected to increase. Although air 
cargo has, and probably will continue to divert traffic from other forms 
of transportation, it can hardly be expected that air cargo will com- 
pletely supplant any of the existing transportation media. Rather, it 
is believed that air cargo will, for the next few years at least, develop 
as a supplementary type of service for a fairly selected group of users, 
and will occupy a position alongside of rather than instead of exist- 
ing methods of transportation. 


Generalizations regarding the particular types of products which 
might benefit from air cargo at any given rate must be made with cau- 
tion. With the high rates prevailing in the past, the products shipped 
by air cargo were found to fall in fairly definite categories. With 
narrowing rate differentials, however, the categories of products 
shipped have become much less clearly defined and a great number of 
products, not generally considered suitable for air movement, have 
found advantages to this method of transportation. Because of the 
special problems surrounding the distribution of any particular prod- 
uct, and because of the unique nature of air transportation, each 
product, or each class of products must receive separate analysis for 
properly determining the extent, if any, to which it might benefit from 
air Cargo service. 

At the rates expected to prevail over the next several years, it seems 
hardly likely that air cargo will effect broad revolutionary changes to 
our present distribution system. In some lines, of course, radical 
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changes to previous methods of distribution have already been effected. 
Marketing periods for certain types of perishable products have been 
lengthened; new markets for such products as lobsters, perishable 
flowers and tropical and semi-tropical fruits have been created; the 
period of tree-ripening of certain types of fruits has been extended; 
dresses and coats are being sent on hangers instead of in boxes; and 
sub-distributing points have been set up by mail order houses who 
- formerly effected all distribution from a single point. Overall, how- 
ever, broad changes in the mechanics of distribution as a result of 
the availability of air cargo are likely to come gradually, as new ad- 
vantages are found, as rates are further reduced and as shippers adjust 
their operations to the new service. 

By the time air cargo gets down to 6 cents a ton-mile or so, how- 
ever, the availability of this form of transportation is likely to play an 
important and widespread role in decisions relating to plant loca- 
tions, warehousing, production scheduling, product diversification and 
general sales policies. 







































THE AVIATION CONSULTANT 


By CHares A. RHEINSTROM 


Aviation Consultant with offices in New York City, Mr. Rhein- 
strom, trained in engineering at the University of Minnesota, en- 
tered aviation in 1928 as General Traffic Manager of Thompson 
Aeronautical Corporation’s budding airline, which later became 
Transamerican Airlines Corporation, and was later absorbed by 
American Airways in 1932, at which time he became Traffic Man- 
ager of the Eastern Division of that company. He later became 
General Sales and Traffic Manager, and in 1937 was made Vice- 
President Traffic and Sales and a Director of American Airlines, 
Inc., in which capacities he served until his resignation in May, 
1946, to establish his own aviation consultant service. Active in 
domestic and international industry affairs, he was first President 
of the Air Traffic Conference of America and first Chairman of the 
IATA Traffic Committee. 


HE aviation consultant has come of age. His late arrival upon 
the American scene was not the result of any lack of need for his 
services. Since the infancy of commercial aviation, the industry has 
sought the advice and assistance of consulting engineers in the solving 
of its many and accumulating problems, but of necessity these con- 
sulting firms had achieved their recognition in fields outside aviation. 
They were specialists in management, or traffic, or personnel, and good 
ones, too, but their experience came from work on the ground. Avia- 
tion was still too young to have produced its own specialists. 
Aviation is the newest industry to attain the status of “big busi- 
ness.” It is likewise among the most complex. Many of its problems 
are peculiar to itself, with parallels to be found in no other form of 
business. Hence counsel based upon solid practices in other forms 
of business might not apply to aviation at all. Under these circum- 
stances the need for consultants qualified by broad experience within 
aviation itself becomes at once apparent. 
But there is more to it than that. 


Post-WAR PROBLEMS OF AIR TRANSPORT 

Prior to the war air transportation was growing rapidly. Com- 
petition was keen, and some airlines had difficulties as a result, but 
the over-all picture was bright and the future even more enticing. It 
was easy to credit the troubles to “hard luck.” During the war, when 
all the transportation facilities of the nation were not sufficient to 
meet the demand, the airlines enjoyed tremendous success. In spite 
of rising costs, the high load factors of all the airlines made it rela- 
tively easy for them to show a profit. Differences in the quality of 
management in the various companies, and the effectiveness of coun- 
sel they accepted, were not readily apparent. 
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Also not so apparent was the fact that while the airlines were 
showing profits in their ledgers, the stage was being set for tremen- 
dous losses later, the extent of which is just materializing. At the very 
time management should have been planning for the future, it was 
completely engaged in meeting the war-created problems of the pres- 
ent. Shortages of equipment, priorities and restrictions kept harried 
executives occupied on a 24-hour-a-day basis. That they did a tre- 
mendous job will be to the everlasting credit of aviation. In the 
meantime there were accumulating all of the post-war problems, the 
rate of accumulation being accelerated by tremendous advances in 
aircraft and technical developments plus an entirely new concept of 
aviation and greater public acceptance induced by the war. 

These problems have now reached the acute stage. Costs have 
continued to rise. The delivery of new, high-speed aircraft to the 
airlines has rendered some of the old operating methods obsolete. New 
flight schedules and the expansion of service to many communities, 
neglected of necessity during the war, has involved the employment 
and training of thousands of new people. The existing airports and 
ground facilities have proved inadequate to handle the increased 
traffic. Service has deteriorated to the point where it has been given 
wide attention in the magazines and press. The problems of flight 
operations, particularly those of approach and landing procedures un- 
der instrument conditions have been increased by the augmented flight 
schedules and the varying types and speeds of the aircraft. The gen- 
eral public has lost some of its faith in the dependability and comfort 
of air travel. All of the complications of trans-oceanic flight and 
international regulations have been brought vividly to the foreground. 

Air transportation in the United States has always been a competi- 
tive enterprise, but competition now is keener than ever before. Air 
freight, an entirely new industry within aviation, is struggling desper- 
ately to make its place. Its development, with its accompanying indi- 
vidual problems, has just begun, but already competition promises to 
be severe. In the field of international flight, both passenger and 
cargo, competition is not limited to our own airlines, but includes the 
foreign lines as well, many of which are heavily subsidized or entirely 
government owned. 

As a result of all this, recent months have seen several airlines in 
financial difficulties. Even with continuing high load factors, many 
companies have been unable to make income equal expenses, and the 
resulting losses have ranged from small to disastrous. Some difficulties 
were experienced with new aircraft, and a pilot strike was harmful, 
but the underlying causes in most cases have been more basic. 

The financial difficulties and assorted airline ailments all reached 
the public at the very time the industry needs many millions of dollars 
of new capital to open new routes, install improved ground facilities 
and purchase new aircraft. The public, as could be expected, has not 
been too responsive to the call for fresh capital. 
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CONSULTANT'S SERVICE TO MANAGEMENT 

The situation is a challenge to management. Perhaps at no time 
in the history of aviation has the need for good management been 
more real. Yet management, through no fault of its own, just does 
not have enough trained, well-founded executives to go around. Ex- 
perience gained over a period of years in aviation must go into the 
making of an airline executive, and he must have achieved a high 
record of performance during those years. ‘The process cannot be 
speeded up, the creative nature of the executive’s work removing him 
from assembly line techniques. Nor can his talents be spread thin 
by efforts to patch weak spots created by sudden expansion. Here 
again, the services of an aviation consultant become invaluable, pos- 
sessing as he does, either in himself or within his staff, the very experi- 
ence that is most necessary. 

The value of the consultant becomes even more apparent in the 
case of the newly formed airline. Such a concern can no longer ex- 
cuse a poor performance on the grounds that it is ‘‘new to the busi- 
ness,” as happened in some cases during the formative period of avia- 
tion. It must be in a position to step in at once and meet competition 
at existing levels, and this can be done only by taking advantage of 
the best assistance available. The same applies to an individual or 
group contemplating the establishment of a new aviation enterprise. 
Here the consultant is in a position to supply economic surveys to 
determine route values, advise on the selection of aircraft and ground 
facilities, and forecast future revenues. His findings may completely 
alter the plans of the group, either heading them away from possible 
ruin, or suggesting an alternative course that will lead to even better 
results. Or, if his findings confirm their own opinions, his unbiased 
professional report creates the confidence that will support them in 
going ahead with their plans. 

Aviation manufacturers have sought to engage the consultant for 
aid in the development of new aircraft, accessories, navigational de- 
vices and numerous other things because his experience and independ- 
ent status have given him an expert knowledge of what the industry 
wants and needs. 

Aside from airlines and manufacturers directly engaged in avia- 
tion, the aviation consultant is filling a need long felt by other inter- 
ested persons including some outside the industry. Bankers, invest- 
ment houses, insurance companies and stockholders, either concerned 
with their holdings or interested in new investments, are coming to 
rely upon his intelligent advice based upon solid experience. The 
aviation consultant has made contributions to airline associations and 
international aviation organizations. Architects and engineers en- 
gaged in airport and airport building design or construction consult 
him as do oil companies and others who supply the airports and the 
airlines. States, counties and municipalities seeking airline facilities 
call upon him for advice in the construction of their airports, terminal 
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facilities and the countless other details, with most of which few pub- 
lic officials are familiar, and particularly so where this is their first 
venture into aviation. 


OBJECTIVE VIEWPOINT OF THE CONSULTANT 

So far the aviation consultant has been presented as a sort of a 
doctor called in to aid in the cure of acute, complicated expansion, 
and that once the cure is effected his services will no longer be needed. 
This is not the case. The acuteness of the situation has only served to 
emphasize the need for his abilities which will always continue to be 
felt. The competitive situation among aviation enterprises in this 
country will continue, and the fight for greater efficiency, more busi- 
ness and greater profits will become more intense. Capable manage- 
ment will be at a premium, and just as all other industries employ 
and will continue to employ competent and intelligent management 
counsel, so will aviation. 

There are many reasons why this should be so. The consultant, 
to remain such for any length of time, must keep up to and well ahead 
of current developments and trends year in and year out, yet the com- 
pany that engages his services for a specific task pays only for the im- 
mediate services rendered, and need not employ an expensive staff on 
a year round basis to duplicate the specialist’s work. In this respect 
the consultant speaks to management at management level, and in- 
deed, during the time he is engaged upon his task he is a part of man- 
agement. As a result, his findings carry more authority than if they 
were the products of the company’s own staff working in a position 
subordinate to management. 

The consultant, through his familiarity with all phases of aviation, 
and the specific problems of many firms, is in a better position to 
analyze a difficult situation than the man whose experiences are lim- 
ited to his own firm. In addition, the consultant, as an outside ex- 
pert, has greater freedom from channels while working within a com- 
pany, and can find his way directly to the crux of the matter without 
creating friction between men of the company, many of whom are 
touchy about letting other members of the organization “meddle” in 
their departments. 

In many ways the retention of an aviation consultant is more ad- 
visable than the establishment of a company research staff, since all 
opinions will be presented objectively and free of company politics. 
This further relieves the pressure on company executives who are 
normally fully occupied with current operating problems, and have 
not the time to direct the activities of a research staff. For instance, in 
the matter of preparing and presenting cases of all kinds before the 
Civil Aeronautics Board alone, the consultant can, through his ex- 
perience, save his clients hundreds of hours of work as well as expense. 

In general, the foregoing paragraphs apply to both the large and 
small airlines, but whereas the large airline often has enough work in 














28 JOURNAL OF AIR LAW AND COMMERCE 





some lines to keep a staff of specialists occupied full time, the small 
or medium sized airline would find the cost of such a staff prohibitive. 
On the other hand, the smaller airline cannot afford to let its efficiency 
be impaired for lack of the services of such specialists. Here the avia- 
tion consultant, by placing his whole staff at the disposal of the airline 
when needed, can help it to compete on an equal basis with its wealth- 
ier rivals. 


QUALIFICATIONS AND ETHICS 

The wide scope of aviation offers considerable latitude in the de- 
termination of what constitutes an aviation consultant. Services now 
being offered include flight engineering, maintenance engineering, 
organization, personnel, flight operations, station operations, budget- 
ing and cost accounting, traffic, sales, advertising, public relations, 
route and market surveys, economic research, and management. 

Some aviation consultants furnish only one of these services, some 
furnish several, and a few furnish all. Some are one-man concerns 
originated by a qualified pilot, engineer, operations executive, or econ- 
omist. Some are the creation of a man with broad experience in avia- 
tion who has drawn around him a strong staff of specialists. 


Generally it is the consultant who is supported by specialists who 
is the most effective, not only because of the variety of the services he 
can offer, but also because of the teamwork and group judgment that 
goes into making the resulting counsel more valuable. Facilities for 
research are greater and more inclusive, thus enabling the consultant 
to provide thorough work quickly. Furthermore, a group of special- 
ists working in complementary fields provide the balance needed for 
broad service, and at the same time strengthening the reasoning 
brought to bear upon a specific problem. 

Though the aviation consultant is still too new to have his own 
professional traditions to follow, such is not the case with his ethics. 
He finds himself bound by the same ethics that apply to any consult- 
ing service, be it legal, medical, or financial. The affairs of a client 
never leave the confines of his office nor can he find himself in the 
position of serving two competing firms in the same capacity. He 
works in almost complete anonymity, passing credit for his achieve- 
ments on to the members of the firm with which he is engaged and 
n«ver claiming them for himself. 

There are certain basic requirements that should be met by every- 
one who proposes to become an aviation consultant, if one can use 
the limited data available as an index. Experience has shown that a 
consultant is better qualified if he has grown up in the business. He 
should possess the long experience necessary to give him a thorough 
practical grasp of the problems on which he proposes to give profes- 
sional advice. While training, university or otherwise, is important, 
experience based on actual participation in the operation and man- 
agement of an aviation enterprise is the priceless ingredient. In ac- 
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quiring this experience he should have left a record of proven ability 
which contributed to some marked extent to the success of his firm. 

i An aviation consultant must be a man whose sense of professional 
HW responsibility is of the highest, and who is so constituted that he can 
place the interests of his client first. He must be so deeply interested 
: in the business that he can give unsparingly of his time and energy 
to the resulting benefit of his client and the industry in general. He 
must be able to work quietly backstage, fitting harmoniously into his 
client’s organization while preserving an objective approach. He must 
be able to accept suggestions with an open mind. He must be in a 
position to finance his establishment without the necessity of advance 
payments from his clients, and he should have the moral courage to 
carry him through the initial period during which he is establishing 
his business reputation. Last but not least, he must be able to tell 
the truth as he sees it, even though it may cost him a client. 


If the above requirements are met, the consultant is in a position 
to begin the selection of his staff and the materials with which they 
must work. He must build information files, acquire published ma- 
terial, and assign his staff to the development of special studies of 
various phases of aviation. He must cultivate relationships with gov- 
ernment and industrial officials, locate sources of information, and 
set up within his own organization the efficiency he intends to bring 
to his clients. If he is successful in this, his organization will show a 
picture of constantly increasing resourcefulness, with each new client 
contributing to his fund of know-how. And thus he becomes indis- 
pensable. 
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SOME ANOMALIES REQUIRING AMEND- 
MENT IN THE WARSAW CONVENTION 
OF 1929 


By K. M. BEAUMONT 


Kenneth Macdonald Beaumont, Major, D.S.O., M.A. (Oxon), 
F.R.P.S.L., F.R.S.A., A.F.R.Ae.S. Solicitor, Senior Partner in firms 
of Beaumont & Son and Clarke Rawlins & Co., London. Legal Ad- 
viser to Imperial Airways Ltd., 1925-39; Rapporteur Général of Air 
Transport Committee of International Chamber of Commerce 1934- 
46; Member of Legal Committee of International Air Traffic Asso- 
ciation 1926-45; British Delegate to CITEJA since 1945; Member 
of British Delegation to the first Interim Assembly of PICAO, 
1946; Member of Legal Committee of IATA, 1946; co-author with 
C. N. Shawcross of “Air Law,” and author of numerous publica- 
tions concerning legal and other aspects of air transport; Pilot’s 
A. License, 1926. 


i October 1929 delegations from a number of States visited War- 
saw in two capacities. They went first as members of the Comité 
International Technique d’Experts Juridiques Aériens (CITEJA) to 
finalize the draft of a Convention (which had been under discussion 
for some years) to regulate the contractual rights and liabilities as 
between air carriers and their clients on an international basis; and, 
secondly, as Diplomatic Representatives of the States concerned em- 
powered, in Conference, to sign the Convention when finalized by 
the CITEJA. This method of signing a Convention in Diplomatic 
Conference provides a document which remains open for ratification 
by any signatory State and which becomes operative as between rati- 
fying States (and between other States which subsequently adhere to 
it) as soon as the minimum number of ratifications prescribed by the 
Convention has been received. 

By the time the delegations met in Warsaw all the principles of 
the Convention had been agreed, and the main work on this occasion 
consisted of the finalization of the document by a drafting committee. 
The writer had been appointed by the International Air Traffic As- 
sociation as its representative to furnish the members of the CITEJA 
with such technical information as might be required from interna- 
tional air carriers and, as far as possible, to ensure that impracticable 
operational methods of procedure were not included in the Conven- 
tion. He was consulted informally on some technical questions, and 
succeeded in persuading the Governmental delegates not to include 
standard forms of traffic documents as annexes to the Convention, be- 
cause this would have precluded carriers from making changes there- 
in which might be desired from time to time to meet changing con- 
ditions and traffic requirements. 
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ANOMALIES IN THE WARSAW CONVENTION 


The work of the drafting committee of the CITEJA proceeded 
under considerable pressure. The result was that the document as 
finally signed leaves a number of obscurities, one obvious mistake and 
some errors and omissions due to the fact that, when a revision was 
made in one Article, the necessary consequential revisions in other 
Articles were not made. 

On this occasion, the writer proposes to discuss only obscurities 
existing in connection with Articles 3, 4 and 9. In order to under- 
stand these it is also necessary to consider Article 8. The English 
translation of these four Articles as annexed to the Carriage by Air 
Act 1932 is as follows: 


ARTICLE 3 — PASSENGER TICKET 


(1). For the carriage of passengers the carrier must deliver a passenger ticket 
which shall contain the following particulars: 

(a) The place and date of issue; 

(b) The place of departure and of destination; 

(c) The agreed stopping places, provided that the carrier may reserve the 
right to alter the stopping places in case of necessity, and that if he exer- 
cises that right, the alteration shall not have the effect of depriving the 
carriage of its international character; 

(d) The name and address of the carrier or carriers; 

(e) A statement that the carriage is subject to the rules relating to liability 
established by this Convention. 

(2). The absence, irregularity or loss of the passenger ticket does not affect 
the existence or validity of the contract of carriage, which shall none the less 
be subject to the rules of this Convention. Nevertheless, if the carrier accepts a 
passenger without a passenger ticket having been delivered he shall not be 
entitled to avail himself of those provisions of this Convention which exclude 
or limit his liability. 


ARTICLE 4 — LuGGAGE TICKET 


(1). For the carriage of luggage, other than small personal objects of which 
the passenger takes charge himself, the carrier must deliver a luggage ticket. 

(2). The luggage ticket shall be made out in duplicate, one part for the 
passenger and the other for the carrier. 

(3). The luggage ticket shall contain the following particulars: 

(a) The place and date of issue; 

(b) The place of departure and of destination; 

(c) The name and address of the carrier or carriers; 

(d) The number of the passenger ticket; 

(e) A statement that delivery of the luggage will be made to the bearer of 

the luggage ticket; 

(f) The number and weight of the packages; 

(g) The amount of the value declared in accordance with Article 22 (2); 

(h) A statement that the carriage is subject to the rules relating to liability 

established by this Convention. 

(4). The absence, irregularity or loss of the luggage ticket does not affect 
the existence or the validity of the contract of carriage, which shall none the 
less be subject to the rules of this Convention. Nevertheless, if the carrier 
accepts luggage without a luggage ticket having been delivered, or if the luggage 
ticket does not contain the particulars set out at (d) (f) and (h) above, the 
carrier shall not be entitled to avail himself of those provisions of the Conven- 
tion which exclude or limit his liability. 












(a) 
(b) 
(c) 






































(d) 
(e) 
(f) 
(g) 
(h) 
(i) 

(j) 

(k) 
(1) 

(n) 
(0) 
(p) 


(q) 


that: 


(a) 
(b) 


(c) 






out at 





JOURNAL OF AIR LAW AND COMMERCE 


ARTICLE 8 — AiR CONSIGNMENT NOTE 


The Air Consignment Note shall contain the following particulars: 


The place and date of its execution; 

The place of departure and of destination; 

The agreed stopping places, provided that the carrier may reserve the 
right to alter the stopping places in case of necessity, and that if he exer- 
cises that right the alteration shali not have the effect of depriving the 
carriage of its international character; 

The name and address of the consignor; 

The name and address of the first carrier; 

The name and address of the consignee, if the case so requires; 

The nature of the goods; 

The number of the packages, the method of packing and the particular 
marks or numbers upon them; 

The weight, the quantity and the volume or dimensions of the goods; 
The apparent condition of the goods and of the packing; 

The freight, if it has been agreed upon, the date and place of payment 
and the person who is to pay it; 

If the goods are sent for payment on delivery, the price of the goods, and 
if the case so requires, the amount of the expenses incurred; 


(m) The amount of the value declared in accordance with Article 22 (2); 


The number of parts of the air consignment note; 

The documents handed to the carrier to accompany the air consignment 
note; 

The time fixed for the completion of the carriage and a brief note of the 
route to be followed, if these matters have been agreed upon; 

A statement that the carriage is subject to the rules relating to liability 
established by this Convention. 


ARTICLE 9 


If the carrier accepts goods without an air consignment note having been made 
out, or if the air consignment note does not contain all the particulars set out 
in Article 8 (a) to (i) inclusive and (q), the carrier shall not be entitled to 
avail himself of the provisions of this Convention which exclude or limit his 
liability. 

It will be observed that Articles 3, 4 and 8 respectively provide 


The carrier must deliver a passenger ticket which shall con- 
tain certain particulars, 

The carrier must deliver a luggage ticket (more commonly 
known as a baggage check) which shall contain certain partic- 
ulars, and 

That a Consignment Note (to be made out by the consignor) 
shall contain certain particulars. 


Article 3 (2) provides that if the carrier accepts a passenger with- 
out a passenger ticket having been delivered “he shall not be entitled 
to avail himself of those provisions of this Convention which exclude 
or limit his liability.” 

Article 4 (4) provides that if the carrier accepts luggage (except 
hand baggage — see Article 4 (l)) without a luggage ticket having 
been delivered, or if the luggage ticket does not contain particulars set 


(d), (f) and (h) in Article 4 (3), he shall not be entitled to 
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avail himself of the provisions of the Convention which exclude or 
limit his liability. 

Similarly, Article 9 provides that, if the carrier accepts goods “ih 
out an Air Consignment Note having been made out, or if it does not 
contain all the particulars set out in Article 8 (a) to (i) inclusive and 
(q), he shall not be entitled to avail himself of the provisions of the 
Convention which exclude or limit his liability. 

Before discussing the obvious differences existing between Articles 
3 (2), 4 (4) and 9, let us see which are the provisions of the Conven- 
tion which exclude or limit the carrier’s liability. First there is 
Article 20 which provides that the Carrier shall not be liable if he 
proves that he and his agents have taken all necessary measures (con- 
strued in English law as meaning “reasonably necessary” or “all rea- 
sonable measures”) to avoid the damage or that it was impossible for 
him or them to take such measures; followed by a provision that, in 
the case of goods and luggage only, the Carrier shall not be liable if 
he proves that the damage was occasioned by negligent pilotage or 
negligence in the handling of the aircraft or in navigation. Inciden- 
tally, the effect of this is that, if both passengers and goods or baggage 
are being carried, the Carrier could not invoke the latter provision 
without admitting liability towards passengers, an obvious consequence 
which presumably the draftsmen overlooked. 

Article 21 makes provision for complete or partial exoneration of 
the Carrier in the case of contributory negligence of the passenger or 
consignor; and Article 22 provides the limits of liability in the vari- 
ous categories. 

It will be observed that the legal effect of Articles 3 (2), 4 (4) and 
9 is that, if the prescribed requirements in relation to Traffic Docu- 
ments are not fulfilled, the Carrier will be deprived not only of his 
rights under Article 22 limiting his liability but also of his rights un- 
der Articles 20 and 21 which exclude wholly or partially his liability, 
thereby depriving him of any defense at all, although in the case of 
the Consignment Note it is provided (in Article 6) that this document 
shall be made out, not by the Carrier who has to suffer from any 
defects therein, but by the consignor! Surely this is a feature which 
the CITEJA draftsmen must have overlooked. In any event it is a 
startling principle that because a party to an agreement has omitted 
a minor detail in a document forming part of the evidence of the terms 
of a contract, he should be deprived not only of rights limiting his 
liability but also of any right to defend himself against claims arising 
from the agreement. 

Returning now to the passenger ticket, what is the effect of Article 
3, which prescribes that the carrier must deliver a passenger ticket 
which shall contain certain particulars, and goes on to provide that, 
if the carrier does not deliver a ticket (contents unspecified) his lia- 
bility shall be unlimited and he shall, in effect, be deprived of the 
right to defend any claim? If Article 3 were read alone it might be 
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argued that the effect of this is that, unless a ticket with all the par- 
ticulars in Article 3 (1) duly filled in is delivered, the carrier is sub- 
ject to unlimited liability and is deprived of all rights to defend claims, 
although it is contrary to the principles of all law that the defendant 
should be precluded from defending a claim, especially on such a triv- 
ial ground as the failure to deliver or complete in all respects a docu- 
‘sment which, after all, is only evidence of the terms of a contract of 
carriage. 

When, however, we read Article 3 in conjunction with Articles 4 
(4) and 9, it seems reasonable to conclude that, in order to preserve 
his rights under Articles 20, 21 and 22, all the carrier need do is to 
deliver a ticket, perhaps including printed rubrics for the particulars 
set out in Article 3 (1), (a) to (e), but without the necessity to have 
had any of these completed, except perhaps (e) which would ob- 
viously be printed in any case. In English law it is not permitted to 
read into a Statute, or treat as implied, anything which is not ex- 
pressed therein. It is suggested, therefore, that when “‘a ticket” alone 
is mentioned in Article 3 (2), the issue of any form of ticket may 
comply with the Statute. 

In any event it seems unreasonable that liability should be un- 
limited (as compared with the limits contained in Article 22) simply 
because a formality of this kind has not been observed. It is suggested 
that Article 3 (1) should be redrafted on the following lines: 

“For the carriage of passengers the carrier must deliver a pas- 
senger ticket specifying the name of the carrier who enters into the 
contract of carriage, the places of departure and destination and a 
statement that the contract of carriage is subject to the rules relat- 
ing to liability established by this Convention”; 

and that the second sentence of Article 3 (2) should be amended on 
the following lines: 

“Nevertheless, if the carrier accepts a passenger without a passen- 
ger ticket, completed as aforesaid, having been delivered, he shall 
be liable for the damage which the passenger (or, in the event of his 
death, his representatives) shall prove to have been sustained by 
him (or them) consequent upon the non-delivery of a ticket com- 
pleted as aforesaid.” 

Similarly in the case of the baggage check, it will be observed that 
Article 4 (3) provides for rubrics dealing with a number of particu- 
lars. But Article 4 (4) prescribes, in effect, that only rubrics numbers 
(d), (f) and (h) need be completed in order to preserve the carrier's 
rights under Articles 20, 21 and 22. This confirms the opinion ex- 
pressed above about the non-necessity to complete particulars in any 
rubrics on the passenger ticket, because if any of these have to be re- 
garded as essential they should be so stated in Article 3 (2), as they 
are stated in Article 4 (4), and also incidentally in Article 9. 

It is suggested that the only essential particulars for the baggage 
check should be those comprised in (b), (c), (f) and (h); and that 
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all of these except (f) could be omitted if the number of the passen- 
ger ticket is given on the baggage check, thereby incorporating in the 
latter, by reference, the general provisions of the contract of carriage 
as indicated in the passenger ticket. In any event it is suggested (for 
reasons given above in connection with the passenger ticket) that the 
second sentence of Article 4 (4) should be amended to read on the 
tollowing lines: 


“Nevertheless, if the carrier accepts registered baggage without 
a baggage check, completed as aforesaid, having been delivered, he 
shall be liable for the damage which the passenger (or, in the event 
of his death, his representatives) shall prove to have been sustained 
by him (or them) consequent upon the non-delivery of the bag- 
gage check completed as aforesaid.” 


It is worth considering whether there should be added: 
“In this event the limiting provisions of Article 22 (2) shall 
not be applicable,” 
though the writer personally inclines to the view that this is not nec- 
essary, either in the case of registered baggage or in the correspond- 
ing cases of cargo, or of personal injury to or death of a passenger. 
The main reason for this view is that, in any event, the Convention 
only gives the passenger or consignor a chance of recovery against a 
carrier, that is to say if the latter fails to prove that he has taken all 
necessary measures; whereas what a passenger or consignor requires 
is the certainty that he will recover the sum which he estimates will 
compensate him (or his dependents) for death, injury, damage or 
loss. ‘This can only be provided for with certainty by the passenger 
01 consignor effecting an insurance against the risk involved up to the 
amount required to be recovered in the event of the risk eventuating. 
Finally with regard to the Consignment Note, Article 8 provides 
a long list of particulars required, only some of which are prescribed 
by Article 9 as being obligatory. Though Article 6 provides for the 
Consignment Note to be made out by the Consignor, obviously he 
can only supply particulars relating to the cargo and not those relat- 
ing to the carriage, which can be completed accurately only by the car- 
rier. Consequently the obligatory particulars should be divided into 
two categories, namely those for completion by the consignor and those 
for completion by the carrier. For instance, in Article 8 rubrics (d), 
(f), (g), (h) and (i) can only be completed by the consignor or his 
agents. Concerning (b) the consignor will know the places of de- 
parture and destination, but the carrier may alone know the airports 
concerned; (c) is normally indicated in timetables; and (e) is a mat- 
ter for the carrier. Rubrics (j) to (p), the completion of which is 
not obligatory, come partly within the first and partly within the sec- 
ond category; and (q) is naturally printed on the traffic document. 
Following the principles advocated above, it is suggested that Ar- 
ticle 9 should be amended to read somewhat as follows: 
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“If the carrier accepts cargo without an Air Consignment Note 
having been made out, or if a Consignment Note does not contain 
all those particulars set out in Article 8 which are for completion 
eet eee eee 
the carrier shall be liable for the damage which the consignor or 
the consignee shall prove to have been sustained by the consignor 
or consignee consequent upon a Consignment Note not having been 
duly completed by the carrier as aforesaid.” 

From what appears above it will be obvious that substantial re- 
vision of the Articles concerned is necessary in order to remove obscur- 
ity, to provide certainty and to establish practical principles. It should 
_ be emphasized that the above remarks deal only with a few of the 
many provisions of the Convention which call for substantial amend- 
ment in order to render it a document which is satisfactory not only 
from the legal aspect but also in relation to practical considerations 
which affect carriers and their clients, the interests of whom are some- 
times apt to be overlooked by experts dealing with the technical aspects 
of international air carriage. 
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THE ADEQUACY OF THE PASSENGER 
LIABILITY LIMITS OF THE 
WARSAW CONVENTION OF 1929 


By J. Brooks B. PARKER 


Senior partner, Parker & Co., Aviation and General Insurance, 
Philadelphia and New York. Graduate of the University of Penn- 
sylvania, B.S. with an engineering background, Mr. Parker entered 
the insurance business in 1911; a pilot in World War I, he became 
a pioneer in aviation insurance. At various times member of boards 
of many aviation companies. Technical Adviser U. S. Delegation 
Fourth Diplomatic Conference on Air Law, Brussels, 1938; Advisory 
Member of the United States Section of CITEJA. 


HE Warsaw Convention! was drawn to regulate in a uniform 
manner the conditions of international transportation by air in 
respect to the documents used for such transportation and the liability 
of the carrier. It consists of five chapters: 
Chapter I. Scope — Definitions, containing Articles 1 and 2: 
Chapter II. Transportation Documents, which chapter is divided into Section 
(i) Passenger Ticket, containing Article 3; Section (ii) Baggage Check, contain- 
ing Article 4; Section (iii) Air Waybill, containing Articles 5 to 16 inclusive: 
Chapter III. Liability of the Carrier, containing Articles 17 to 30 inclusive: 
Chapter IV. Provisions Relating to Combined Transportation, containing 
Article 31: and 
Chapter V. Generai and Final Provisions, containing Articles 32 to 41 inclusive. 
In these chapters there are definitions of International Transpor- 
tation and there is set forth the documentation of passenger tickets, 
baggage checks, airway bills, the rights of the carrier, passengers, ship- 
pers, consignors, etc., and the liability of the carrier. 


The Warsaw Convention has been the subject of the most inten- 
sive study for many years. This study of the matters that finally re- 
sulted in the Convention was confined, prior to its conclusion at 
Warsaw, October 12, 1929, principally to the interested members of 
the legal profession, the insurance companies, and the operators, of 
which there were but comparatively few in each country. The Con- 
vention’s creation arose out of the necessity of those flying between 
various countries — principally in Continental Europe — of having 
some international law which would establish uniform procedure. 
From 1929 to the present it has become increasingly important to all 
air carriers everywhere, and of course particularly to the United States 





1 Convention for the unification of certain rules relating to International 
Transportation by Air, and an additional protocol thereto, concluded at Warsaw 
on October 12, 1929. Adherence advised by the Senate of the United States, with 
reservation, June 15, 1934 (legislative day of June 6, 1934). Adherence declared 
by the President of the United States, with reservation, June 27, 1934. Declara- 
tion of adherence of the United States deposited at Warsaw, July 31, 1934. Pro- 
claimed by the President of the United States, October 29, 1934. 
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because of its far-flung operation of aircraft carrying our flag in inter- 
national commerce. 

Considerable agitation has existed during the last eleven years for 
a revision of the Warsaw Convention based upon further knowledge 
and experience not available to those who prepared the Convention 
when aviation was in its infancy. During these years CITEJA? has 
had such a revision under consideration. The distinguished English 
jurist, Sir Maurice Amos, was preparing a revision at the time of his 
death, which occurred during the war. The torch was passed to his 
successor, Major K. M. Beaumont, D.S.O., who became the Reporter® 
and responsible for revising the Convention in its entirety. 

In January 1946, at the CITEJA meeting in Paris, the countries 
voted overwhelmingly for a revision limited to details and minor ad- 
justments. In July 1946, at the next CITEJA meeting in Paris, the 
United States Section expressed grave doubts as to whether revision 
should be attempted at the present time, and at the CITEJA meeting 
in Cairo in November 1946, the United States Section again took a 
strong and positive position that the revision should merely receive 
further study and no action should be conclusive at that meeting. ‘The 
reasoning was so compelling that, as a result, the subject was merely 
referred to PICAO for continuing consideration. 

There are many reasons for the position taken by the United 
States. For example, the International Air Transport Association 
had not completed its suggestions at its Cairo meeting concerning 
technical matters, including all-important traffic documents. But in 
general it was because of the great and continuing growth of inter- 
national air transportation, and the desire that the Convention which 
is an entirely useful document in its present form should not be put 
up for amendment or revision by all the countries until more experi- 
ence had made it possible to put this in a form that would be as 
permanent as possible and not require another revision within a 
measurable time. Major Beaumont, with the various delegates from 
all countries, has brought his very complete revision to a useful basis 
for a further study which will in due time be undertaken by PICAO. 

One of the great and underlying reasons why this Convention 
should not be disturbed exists in Article 224 which limits the liabilities 





2 Comité International Technique d’Experts Juridiques Aériens (Interna- 
tional Technical Committee of Aerial Legal Experts). 

8 The designated member of CITEJA who receives, digests, and collates all 
information on any particular subject in order that in a reasonably final form 
it may be presented to the other experts of CITEJA. 

4 Text of Article 22 (Department of State Treaty Series 876) is as follows: 

“(1) In the transportation of passengers the liability of the carrier for each 
passenger shall be limited to the sum of 125,000 francs. Where, in accordance 
with the law of the court to which the case is submitted, damages may be awarded 
in the form of periodical payments, the equivalent capital value of the said pay- 
ments shall not exceed 125,000 francs. Nevertheless, by special contract, the 
carrier and the passenger may agree to a higher limit of liability. . 

“(2) In the transportation of checked baggage and of goods, the liability of 
the carrier shall be limited to a sum of 250 francs per kilogram, unless the 
consignor has made, at the time when the package was handed over to the car- 
rier, a special declaration of the value at delivery and has paid a supplementary 
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PASSENGER LIABILITY LIMITS 39 
of the carrier for death of a passenger, for loss of checked baggage and 
all goods and “objects of which the passenger takes charge himself.” 
This is the very heart of the Warsaw Convention. Without it the lia- 
bility of the carrier to the passenger would be unlimited except as 
controlled by national or state jurisdiction. 

This limitation is set forth in the Convention as 125,000 gold francs 
with careful specifications as to their value, and definitely ties this 
value to the gold standard, so that at the present value of gold of 
U. S. $35.00 an ounce, the limitation of liability for a passenger .is 
U. S. $8,291.87. It should not be overlooked that when the Conven- 
tion was ratified, the value of gold was $20.67 an ounce and the limi- 
tation of liability was therefore approximately $5,000 as expressed in 
U. S. dollars. 

Let us explore why it was set at this figure. The value placed on 
a human life varies widely in many countries of the world. In India, 
China, and Bolivia, for example, it is very low indeed; in Spain, 
Italy, and the Balkans but little higher. In the Netherlands and the 
Scandinavian countries it is much higher. In France, Germany as it 
was, and Britain it is higher still, and in the United States it is at a 
higher value than in any other country. It was generally agreed that a 
limitation of liability had to be established. At what figure should 
this limitation be set? It obviously had to be a practical mean which 
would make it possible for all countries to ratify the Convention, for 
otherwise it could not become international law. ‘This led to the 
adoption of what we in the United States would consider a relatively 
modest sum, with a quid pro quo of putting the responsibility on the 
carrier and making the burden of defense rest upon him rather than 
on the plaintiff. In this respect Warsaw liability differs greatly from 
our common law. The carrier under Warsaw is liable unless he can 
prove either that he took all necessary steps to avoid the accident or 
that it was impossible to take such measures.® , 

As a result of the above compromise, it was possible to create an 
international convention which would be of great aid and assistance 
to a new but increasingly important form of international transporta- 
tion. Without it there would have been no international law to rise 
above all the conflicting local and other laws under which claims would 





sum if the case so requires. In that case the carrier will be liable to pay a sum 
not exceeding the declared sum, unless he proves that that sum is greater than 
the actual value to the consignor at delivery. 

_ _.“(8) As regards objects of which the passenger takes charge himself the 
liability of the carrier shall be limited to 5,000 francs per passenger. 

“(4) The sums mentioned above shall be deemed to refer to the French franc 
consisting of 65% milligrams of gold at the standard of fineness of nine hundred 
thousandths. These sums may be converted into any national currency in round 

gures. 

5 Text of Paragraph (1) Article 20 (Department of State Treaty Series 
876) is as follows: 

“(1) The carrier shall not be liable if he proves that he and his agents have 
taken all necessary measures to avoid the damage or that it was impossible for 
him or them to take such measures.” 
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have been made, with the attendant confusion of the questions of 
jurisdiction and application of the law. 


Some may ask why there should have been any limitation of liabil- 
ity inserted in the Convention. Would it not have been just as val- 
uable a document regarding the many other important features that 
it covers without a limitation? Obviously no Convention of this im- 
portance could ignore the question of liability of the carrier, nor could 
it leave it in the hands of local governments. It helps the traveler, 
for without it it would have been necessary for many nationals to sue 
in foreign countries. It was most helpful to him also because in many 
countries, even today, the local laws would have provided considerably 
less than the limitations now in the Warsaw Convention. For exam- 
ple, Brazil in its National Code has a limit of 100,000 cruzeiros which 
would represent approximately $5,000 U. S. currency, and Mexico 
requires insurance in the amount of only 5,000 pesos, which is sup- 
posed to relieve all liability of the air carrier, to the extent of its equiv- 
alent, namely, approximately $1,000 in U. S. currency. That the 
Convention limit is not low internationally is evidenced by the fact 
that the adherence of almost all of the Latin American nations, and in 
fact Canada, has been delayed by what they consider the present high 
limits of the Warsaw Convention. As a result, in international air 
transportation where the Warsaw Convention is applicable, a passen- 
ger is guaranteed under certain conditions a fixed sum of money, lib- 
eral for most countries, and in general adequate. 

We now have an excellent Convention with a reasonable limitation 
of liability. Since, however, several countries have not ratified the 
Warsaw Convention in its present form with its present liability limit, 
if the limitation of liability were increased it is reasonable to believe 
they would not sign the new Convention; and if that limit were in- 
creased to anything like what British and American practice would 
require, but very few of the other countries would ever ratify the new 
Convention. It seems better to keep a constructive international law 
in effect, even in what some consider an inadequate amount, rather 
than take a chance of losing what progress has been made, which loss 
would be a very real one to commercial aviation. Brigadier Wilber- 
force, one of the British delegates to the recent Cairo meeting of 
CITEJA, officially proposed that the passenger liability limit be 
doubled, 1.e., to U. S. $16,583.74 per passenger. This would be con- 
sidered excessive in most countries but still might be considered in- 
adequate® in America. 

The great danger is that if the Convention is reopened the liabili- 
ties may become unlimited. Should that happen, it would destroy 
completely the effectiveness of this phase of the Warsaw Convention. 





6 At present 16 of the 48 states and 2 non-state jurisdictions limit recovery 
for wrongful death caused by a common carrier. The limitations run from $5,000 
to $20,000 but most of them are from $10,000 to $20,000. Several states prohibit 
limitation of recovery for wrongful death by their Constitutions. 
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Unlimited liability is feasible from an insurance standpoint for the 
size of the insurance markets is increasing very rapidly, but unlimited 
liability would require very high insurance rates because of the major 
catastrophe hazard presented by large, modern aircraft. This would 
naturally raise the operator’s costs and consequently the cost of air 
transportation. 

There is a tendency among laymen to confuse personal accident 
insurance and legal liability insurance. It is important to bear in 
mind that the liability of the carrier is its own responsibility, and the 
carrier usually solves it by a contract with an insurance company 
which agrees to discharge its liability and charges a consideration for 
so doing; while accident insurance is a contract between the passen- 
ger and an insurance company for the passenger’s own protection, and 
a contract in which the carrier is not involved. If that fact is remem- 
bered, it is evident that there is no relation between them. If the car- 
rier attempts to substitute accident insurance for liability insurance, 
he is obviously not insuring his liability but rather buying insurance 
for the passenger, in effect supplying any claimant with the means to 
prosecute a liability suit. 

Attempts have been made to couple accident insurance with a re- 
lease to the carrier, but if the passenger pays, even indirectly in his 
fare, for the accident insurance, there would not appear to be anything 
to prevent him from demanding his accident insurance without the 
signing of a release, suing for it if necessary and entirely separately 
from his claim or suit for liability against the carrier. 

There seems to be no reason why, because verdicts are higher in 
the United States and to some extent in Great Britain than the limits 
required by the Warsaw Convention, that a voluntary step should be 
made to increase the limits in the Convention. From the practical in- 
surance side each airline should carry completely adequate limits. Bear- 
ing in mind that the limitation of liability provided under the War- 
saw Convention is invalidated by “wilful misconduct,”? such limits 
might be $100,000 per passenger with $5,000,000 top limit, or such 
other as might seem wise, taking into consideration the type of equip- 
ment in use, the worth of people usually transported, countries be- 
tween which operated, etc. Airlines enjoy comparatively low insur- 
ance rates by the mere existence of the Warsaw limits which have 
proven themselves in over one hundred and fifty claims that have been 
settled within the Convention limits. Obviously, if an underwriter 
knows that he can rely on the Warsaw Convention and that his liabil- 





7 Text of Article 25 (Department of State Treaty Series 876) is as follows: 

“(1) The carrier shall not be entitled to avail himself of the provisions of 
this convention which exclude or limit his liability, if the damage is caused by 
his wilful misconduct or by such default on his part as, in accordance with the 
law of the court to which the case is submitted, is considered to be equivalent to 
wilful misconduct. 

“(2) Similarly the carrier shall not be entitled to avail himself of the said 
provisions, if the damage is caused under the same circumstances by any agent 
of the carrier acting within the scope of his employment.” 
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ity beyond its limit is contingent, the direct liability is reasonable 
in amount and hence in cost, and the contingent part of the risk can 
be and is charged for at exceedingly low rates. 


Let us suppose, however, that the Warsaw limits should be raised 
to $20,000 per person. Many planes at the present time carry in ex- 
cess of forty passengers, which would give a direct liability exposure 
of $800,000, the cost of which would necessarily be higher than a direct 
liability exposure of $331,662.80 under existing Convention limits. 
When ships carry one hundred or two hundred passengers, with an 
enormously increased catastrophe hazard, it is obvious that instead of 
the insurance rates coming down because of more people flying, they 
will have to go up on account of the higher catastrophe exposure. 

The practical problem of the Warsaw limits boils down to (a) 
that of the passenger who would prefer unlimited liability, and (b) 
that of the operator who would prefer no liability, or failing that, lim- 
ited liability. Without limitation of liability the cost of aviation 
transportation goes higher with a consequent diminution of the num- 
ber of passengers carried, since these costs must be reflected in the 
fares unless taken up by some Government subsidy, which seems un- 
sound if aviation is eventually to stand on its own feet. It is, however, 
entirely possible to take a middle ground and keep the limitations of 
liability as they at present exist in the Warsaw Convention, and for 
the airlines to make available ticket accident insurance at all stations, 
ticket-offices, and agencies twenty-four hours a day, calling it to the 
attention of the passenger in such a way that he cannot escape his 
own responsibility for not taking out coverage in whatever amount 
he thinks he is worth. It will be appreciated that this does not alter 
the liability of the airline in the slightest, but it does diminish the 
necessity of increasing the limits. 

The writer concurs in the belief of those who take the position 
that the Warsaw Convention in its present form has been most prac- 
tical and useful. Its validity and authority has been well established 
in British law, Grein v. Imperial Airways, Lid.,3 and in United States 
law Wyman and Bartlett v. Pan American Airways, Inc.;® Garcia and 
Alvarez v. Pan American Airways, Inc.;!° and Indemnity Insurance 
Company v. Pan American Airways, Inc.+ No one who has had ex- 
tensive experience with it takes the position that it is perfect or that 





81 (1937) K.B. 50, 1986 USAvR, 184, 211 (1936). 

943 N.Y.S. (2d) 420; 1948 USAvR 1 (1943). This is presently the lead- 
ing American case as it decides several points of importance. It was decided 
by Schreiber, J., State of N.Y., Supreme Court, New York County, June 25, 
1948, affirmed unanimously without opinion by the Appellate Division and ap- 
pealed to the N.Y. Court of Appeals, which unanimously affirmed the judgment 
of the lower courts without opinion, December 1944. 

1055 N.Y.S. (2d) 317, 1945 USAvR 39 (1945). 

1158 F. Supp. 338, 1945 USAvR 46 (S.D. N.Y. 1944). The court held: (1) 
the Warsaw Convention is not unconstitutional because it encroaches on the 
power of Congress to regulate commerce; (2) the Convention is self-executing; 

8) the treaty is not invalid on the ground that its application would deprive 
the plaintiff of his property without due process of law. 
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it could not be improved. The very important question appears to 
be whether it is not better to maintain what we have rather than as- 
sume the risk of a future without participation in any international 
convention. 


The Warsaw limits should remain undisturbed. In fact, the entire 
Warsaw Convention should not be opened for fear the airlines would 
lose these very practical limits that now exist. 





SOME NOTES ON THE WARSAW 
CONVENTION OF 1929 


By ARNOLD W. KNAUTH 


Member of the New York Bar; Harvard A.B., 1912; Columbia and 
Harvard Law Schools, 1915. Since 1986, Member of the American 
Section of the International Technical Committee of Aerial Legal 
Experts (CITEJA), delegate to many meetings thereof. Editor of 
U. S. Aviation Reports since 1928; contributor of the Aviation Law 
Chapter to the Annual Survey of American Law. During World 
War I he was Assistant Director of Insurance, U.S.S.B. Emergency 
Fleet Corporation; and during World War II admiralty trial coun- 
sel of the Department of Justice. 


M°?" of the readers of this JOURNAL may be assumed to know 
that the Warsaw Convention of 1929! regulates the ordinary 
relations of air carriers with their passengers (including baggage) and 
also with their customers who ship and receive air cargoes; and that 
it has been widely ratified by many states, large and small;? and gov- 
erns most of the international air traffic of the world.2 They also know 
that it is the domestic law of Britain,* and of the numerous British 
Colonies,’ and of the various parts of other colonial systems — French, 
Dutch, Belgian, Italian, Spanish.® 

In effect, the Convention means that in an air disaster the air car- 
rier is required to pay each passenger’s full provable damages up to 
an international gold standard figure of which the 1946 equivalent in 
United States dollars is $8,291;7 the passenger recovers up to this sum 


1U.S. Treaty Series No. 876; 49 U.S. Stat. at L. 3000; 19834 USAvR 245; 3 
JOURNAL OF AIR LAW 486; text of Convention may be found p. 87 ff., infra, 
of this issue of the JOURNAL. 

2 Ratifications and Adherences to the Warsaw Convention are listed in 1944 
USAvR 85, to which list should be added Egypt (1945). 

3 The Convention applies proprio vigore to “international carriage” which is 
defined in Article 1 to be 

(a) carriage from one ratifying State to another; 
(b) carriage between two points in a ratifying State via an agreed for- 
eign stopping place. 
This was deemed to be the furthest sure extent of applicability, without risking 
that courts of non-ratifying States could refuse to give effect to the Convention. 
4British Carriage by Air Act, 1932; 22 & 23 Geo. v. ch. 36; 19833 USAvR 


299. 

571 British colonial enactments are listed at 1944 USAvR 86 and in SHAw- 
cross & BEAUMONT, Air Law, §1751. 

6 These colonial extensions, as of 1939, are listed at 1944 USAvR 85-87. It 
is too soon to say with assurance what effect the current postwar modifications 
of colonial status will have on the effectiveness of the Convention as local law 
in various localities. 

The Convention fixes 125,000 French gold francs of 900/1000 finess and 
65% ‘aipune-daiee 22(4). This was the French “Poincaré” franc of 1929. 
Some equivalents in other eae have been: sin 


USA dollars J 8,291.87 
British pounds 1,000 2,000 
French francs 
German marks 
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without any showing of negligence or fault® unless the air carrier can 
prove that it and its servants — including those in the airplane — were 
free from all fault.° This proviso envisages that the carrier may escape 
liability if he proves that the accident was caused by a bolt of light- 
ning, the unpreventable act of a maniac, an enemy attack or the like. 
On the other hand, the passenger may recover unlimited provable 
damages if he can prove that the carrier was negligent in an excep- 
tional degree, stated in the official French text as dol,!° presently trans- 
lated as “wilful misconduct.” 


As to baggage, the passenger is similarly situated, the standard gold- 
value recoveries being at present $16.58 per kilo for checked baggage" 
and $331.67 for whatever the passenger carries on his person or in his 
hands.!?_ As to cargo, the rule is similar to that for ocean vessels under 
the Ocean Bill of Lading Convention signed at Brussels in 192413 — 
namely, the air carrier is responsible unless he can make out either of 
two defenses: proof of how the loss happened and that there was no 
negligence connected with it (lightning, enemy act, etc.) ,1* or proof 
that the loss occurred because of an error in piloting or navigation of 
the aircraft by the flying personnel.’* This useful law has governed 
many thousands of flights in England and from and to England since 
1932, to and from the United States since 1933, and between all the 
states of Europe (except Portugal) for some 5 or 6 years before air traf- 
fic was disrupted by the commencement of World War II in September, 
1939. During the war years, it applied to several important routes 
conducted for civilians. Since active shooting ended in May and 
August 1945, it has governed the rapidly expanded international serv- 
ices of the postwar era. Despite the seven-year hiatus of the war years 
in Europe, there is beginning to be a substantial fund of experience 
as to the workings of this law. 

Shortly before the war, a movement was noted to “revise” the 
Convention. Since the war, the effort to revise it has engaged a good 
deal of time. The revisions discussed fall into three groups: 

(1) To simplify and abbreviate the forms of the tickets, checks 
and waybills issued to the public, and especially to omit many 





8 Article 17. 
® Article 20 (1). 
10 Article 25. Roman law, “Dolus’”; German law, “Vorsatz.” 
11 Baggage equivalents: 
1933 1946 
USA 4 $16.58 $16.58 
UK £2 £ 3.31 £4 
12 Property in passenger’s possession, equivalents: 
192 1933 


USA $200.00 $331.67 
£5 80 


UK 0 & £100 

13 U.S. Treaty Series No. 931; 51 U.S. Stat. at L. 233. For texts and tables 
¢ ratification and legislation see KNAUTH, Ocean Bills of Lading, (2nd. ed. 
940). 
14 Articles 18 and 20 (1). The Ocean Bill of Lading Convention also lists 
17 causes of loss for which the owner (upon proof of due diligence to make the 
vessel seaworthy) shall not be liable; the Warsaw Convention has no similar list. 

15 Article 20 (2). 
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of the statements now required describing the services un- 
dertaken by the contract to be performed for the patron. 
(2) To re-arrange the baggage liability provisions. 
(3) To change the cargo liability provisions. 
In addition, there are numerous scattered proposals to change the 
text in many respects. A survey of the matter may therefore be timely. 


THE PART PLAYED BY THE AIR CARRIERS 


Although the air carriers lent their support to the Convention 
upon the occasion of its ratification at Warsaw, and in the course of 
numerous subsequent steps necessary for ratification by each of the 
$3 States which has taken such action, their association, The Inter- 
national Air Traffic Association (IATA), did not at first fully accept 
it, and drafted a uniform ticket and air waybill ‘“‘based on” the Con- 
vention which, upon being tested in court proceedings, were declared 
to be invalid. The Convention provides that the carrier must state 
on the ticket and waybill that the passenger, baggage or goods are car- 
ried under the terms of the Warsaw Convention.!*7 The IATA’s ad- 
visers thought it inconvenient to have two forms of tickets, one form 
for ‘“Warsaw” business, the other for “non-Warsaw” business. They 
professed to fear that booking clerks would make errors in selecting 
the proper forms, and that a ‘“‘non-Warsaw” passenger might erro- 
neously be handed a ‘“‘Warsaw’”’ form ticket, with the result that the 
carrier, instead of contracting out of all liability'® would find itself 
contractually liable for $8,291. And if a “Warsaw” passenger were 
erroneously handed a “non-Warsaw” form ticket, the error would 
deprive the carrier of the $8,291 limit and leave it exposed to unlim- 
ited damages.!® 

In an effort to obtain the maximum advantage of both systems of 
law, the IATA evolved a clause designed to straddle all situations, in 
the following words: 

“The General Conditions of Carriage of Goods are applicable to both 
internal and international carriage. These General Conditions are based upon 


the Convention of Warsaw of October 12, 1929, in so far as concerns inter- 
national carriage within the special meaning of the said Convention.” 


The test case? concerned a lot of gold shipped by the Westminster 


16 The prewar IATA consisted of the principal European international air 
transport companies: Imperial Airways (UK); Sabena (Belgian); KLM 
(Dutch); Air France (French); Lufthansa (German); Ala Littoria (Italian) ; 
Swissair (Swiss); CSA (Czechoslavakian); LOT (Polish); DDL (Danish) ; 
and a few other overseas companies: PAA (U.S.A.). 

17 Articles 3(1) (e) (Passenger ticket); 4(1) (h) (Baggage check); and 
8(q) (air waybill). 

18In England, for example, a common carrier may, by express contract be 
released from liability for almost any sort of negligence. SHAWCROSS & BEAU- 
MONT, Air Law (1945) §§295 and 300. Public policy on this point varies widely 
in different countries. 7 

19 Articles 8(2), 4(4) and 9. See Beaumont, “Some Anomalies Requiring 
Amendment in the Warsaw Convention of 1929,” page 30, supra, in this issue of 
the JOURNAL. 

20 Westminster Bank, Ltd. v. Imperial Airways, Ltd., [1936] 2 All E.R. 
890, 1936 USAvR 39; sec also, Philippson v. Imperial Airways, Ltd. [1939] 1 All 
E.R. 761, 1989 USAvR 63. 
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Bank from London to Paris and stolen en route. The British courts 
declared that the IATA clause (above quoted) did not comply with 
the Warsaw requirement that the air waybill shall contain “a state- 
ment that the carriage is subject to the rules relating to liability es- 
tablished by the Convention.” ‘They further found that the air car- 
rier was carrying the gold in “international carriage” in the sense of 
the Warsaw Convention”! and accordingly concluded that the air car- 
rier, having failed to issue an air waybill for the gold in the terms 
required by the Convention, was “deprived” of the defenses which 
“exclude or limit” its liability.22 Hence, the carrier was held liable 
for the full value of the lost gold, regardless of whether there was neg- 
ligence, and regardless of the cause of the loss. 

Thereupon the IATA revised its clauses to comply exactly with 
the Convention’s requirements, and the airlines began using two 
forms: one set for ““Warsaw”’ traffic, the other for “non-Warsaw’”’ traf- 
fic. ‘This practice has continued to the present day. It has become 
less and less onerous as the acceptance of the Warsaw Convention has 
spread from State to State, until today it is easier to list the countries 
which have failed to accept it. And today, the IATA opposes revision 
at this time; it finds the Convention workable. 


VIEWS OF OTHER COMMERCIAL BODIES 

Views on revision have been expressed by some non-catrier organi- 
zations. The International Chamber of Commerce at its 9th Congress 
in 1937 adopted a resolution® advising a redraft of the Warsaw pro- 
visions as to liability for delay “when this Convention is revised” 
under its Article 41. At its 10th Congress in 1939, it considered 
revision of the Convention and approved*‘ the report of its Commis- 
sion on Air Transport making a number of proposals for revision.*® 
But its Air Transport Committee has, since the war, taken exactly the 
opposite view.?° The International Union of Aviation Insurers which 
has re-assembled its surviving postwar membership in London, seems 
to favor a broad revision.?*7 Few other public bodies appear to have 
looked into the matter or expressed any views.”® 


EXPERIENCE Prion TO WorxLp War II 


‘Experience under the Warsaw Convention was limited to about 6 
years in British and European interstate passenger traffic and to the 





21 See note 3, supra. 
22See notes 14 and 15, supra; SHAWCROSS & BEAUMONT, cit. supra, §§40 


and 370. 

237, C. of C., 9th Congress (Berlin, 1937), Resolution No. 9, Part IV. 

241. C. of C., 10th Congress (Copenhagen, 1939), Resolution No. 21, Part V. 

25 Document No. 12 of the 10th Congress (Document No. 6884 of the Com- 
mission on Air Transportation, April 13, 1939). The proposals adopted by the 
Commission on Air Transportation at its meeting of February 27, 1939 were 
based on a neon by Major K. M. Beaumont, General Reporter. 

267. C. of C. (postwar) Paris, October 1946. See CITEJA Cairo Doc. No. 1. 

27 CITEJA Cairo Doc. 11. See PICAO Doc. 2359, LG/5, 29/11/46 at page 10. 

28 The PICAO does not seem to: have asked specifically whether there is an 
interest in revision, and several groups have apparently considered that this 


question was not asked. 











48 JOURNAL OF AIR LAW AND COMMERCE 





U. S.-Brazilian, U. S.-Bermudan and San Francisco-Hong Kong pas- 
senger lines. The business of carrying goods by air was not effectively 
developed before 1939, and the few claims of the period gave no useful 
inkling as to how the statistics of large-scale cargo transport would 
develop. In passenger traffic, about 150 claims were handled with 
substantial satisfaction. 

A review of the litigated cases of the prewar period sheds some 
light. Grein v. Imperial Airways, Ltd.*® concerned a return trip pas- 
senger from London to Brussels who lost his life when the plane un- 
accountably hit a radio mast in a dense fog during the return trip. The 
carrier had no witnesses who could say that the accident happened 
without negligence. Belgium at that time had not ratified the Con- 
vention and one of the questions was whether a ticket from Croydon 
to Brussels, and back to Croydon, was a contract to transport from one 
place in England to another place in England via an agreed foreign 
stopping place. The lower court said it was not, and as the carrier had 
not otherwise contracted out of its liability for negligence, gave the 
widow damages of £4,000.°° But the English Court of Appeal re- 
versed; it found that the return-trip contract contemplated a transpor- 
tation from a place in England to a place in England via an agreed 
foreign stopping place, and hence reduced the widow’s recovery to the 
Warsaw standard, which was then £1670. Eight years later the New 
York Court of Appeals adopted the same view and applied it to a 
passenger who bought a return-trip ticket from New York to Lisbon 
(Portugal not having ratified the Convention) and was killed when 
the plane crashed while endeavoring to land at Lisbon on the outward 
flight.21_ While the courts of other States are free to take the opposite 
view, it would now seem reasonable to expect that these two leading 
cases, in courts of high renown, would in similar circumstances be 
followed: Hence, an amendment of the Convention to state this rule 
may merely be a codification of the case law. 

Noakes and Miller v. Imperial Airways, Ltd.*? concerned the Brit- 
ish flying boat, “Cavalier,” flying between New York and Bermuda 
which fell on the southward flight when ice formed in the carburetors, 
causing the engines to fail. The passengers donned life belts and 
floated together in the Gulf Stream water until a rescuing vessel 
reached the scene; by that time, two had died of exposure. Upon pre- 
liminary motions the court decided that the U. S. Death on the High 
Seas Act** gave a cause of action in the courts of the United States (if 
the foreign airline could be found in that country) , and also decided 
that a flying boat was not a “vessel” in the sense of the statutes relat- 





29 [1937] 1 K.B. 50; [1936] All E.R. 1258; 19836 USAvR 211. 

30 [1935] 58 LLL. R51; 1936 USAvR 184. 

81 Garcia and Alvarez v. Pan American Airways, Inc., 268 App. Div. 850, 55 
N.Y.S. (2nd) 317, 526, 1945 USAvR 39, (1945) 295 N.Y. 852, 67 N.E. (2nd) 257. 
The U.S. Supreme Court denied a petition for certiorari because the action of 
the New York Court was not “final,” 328 U.S. , 67 S. Ct. 79 (Oct. 14, 1946). 
8229 F. Supp. 412, 1989 USAvR 1. 

83 U.S. High Seas Death Act, 1920, 46 U.S. Code 761. 


































NOTES ON WARSAW CONVENTION 49 


ing to the limitation of the liability of the owners of vessels.5* Before 
a trial could be had, the claims were settled, in each case for more than 
the Warsaw Convention limit of $8,921. 

There was one German case** where a Deutch Lufthans transport 
fell in the Alps while flying from Milan to Frankfort; it lost altitude 
suddenly while in a lofty cloud mass and ice-formation was suspected. 
At the last, the plane came into a narrow valley and fell while the pilot 
was trying to maneuver for a forced landing. The carrier endeavored 
to defeat liability by showing that there was no negligence, and the 
plaintiff endeavored to obtain large damages by showing that there 
was gross negligence (Grobe Fahrlassigkeit) . The court ruled against 
both parties, and hence awarded damages at the Warsaw limit, which 
in German money was 20,000 Reichsmarks. 

There was an Italian case: a seaplane passing from Tripoli to 
Rome via Malta caught fire in Malta harbor due to a fuel pipe break- 
ing. ‘Two passengers who suffered loss sued under the Italian domes- 
tic air transport law. The suit should have been brought under the 
Warsaw Convention, but the Italian law and the Convention were 
then substantially the same on the relevant points. The trial court 
gave the passengers a decree; the Corte de Cassazione reversed and sent 
the case back for re-trial on the issue of whether the air carrier’s up- 
keep of the fuel pipe and fittings satisfied the requirement of “neces- 
sary measures to prevent the loss.” The further outcome of this case 
is not reported. 

REFORMS DESIRED BY CARRIERS 


In 1938 there began to be complaints by air carriers that the re- 
quirements of the Convention as to compulsory statements in the 
ticket, baggage check and waybill were somewhat onerous, and it was 
suggested that these could safely be simplified by a protocol without in 
any way altering the basic principles or disturbing the 32 (now 33) 
ratifications which had been obtained. At the Fourth International 
Conference on Air Law held in Brussels in September 1938 — when 
many minds were disturbed by the Munich crisis then at its height — 
a resolution introduced by the British delegate, Sir Maurice Amos, 
was adopted in the following language:** 


“Considering that the Convention signed at Warsaw on October 12, 1929, 
for the unification of certain rules relating to international transportation by 
air has been in force for several years as between numerous countries, 

“Considering the importance of preserving harmony between international 
conventions and the ever-increasing developments of aviation, 





34 To similar effect, see Choy v. Pan American Airways Co., 1941 USAvR 93; 
Wyman and Bartlett v. Pan American Airways, Inc., 181 Misc. 963, 43 N.Y.S. 
(2nd) 420, 1948 USAvR 1; aff'd 267 App. Div. 947, 48 N.Y.S. (2nd) 459. 

35 Cited as Frankfurt a/ Main Landgericht, 2/7.0.169/37. See Archiv fiir 
Luftrecht, Vol. 9, p. 180. A translation of this decision will appear in the April 
1947 issue of the JOURNAL. 

36 Soc. di Nav. Aerea v. Palleroni, Court of Cassation, Rome, March 31, 
1938: Archiv fiir Luftrecht, Vol. 8, p. 155. 

87 Resolution D, Report of the American Delegation to the Secretary of 
State (U.S. Gov’t Printing Office, 1939), page 94. 
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“Considering the usefulness of the preparatory collaboration by the Inter- 
national Technical Committee of Aerial Legal Experts, 
“Charges the International Technical Committee of Aerial Legal Experts 

with the duty of making a study of the Convention at Warsaw on October 12, 

1929, for the unification of certain rules relating to international transporta- 

tion by air, with a view to determining whether, from the experience acquired 

in the application of this Convention, it would be necessary to improve the 
text thereof, and, if so, with the duty of preparing the desired modifications 
or amendments in the form of a draft.” 

As the shadows of World War II were closing in during the early 
months of 1939, the International Chamber of Commerce and the 
IATA both adopted resolutions favoring a revision, and in May 1940, 
Sir Maurice Amos, who had been appointed Reporter, submitted a 
report commenting upon and adopting many of the proposals made by 
the International Chamber of Commerce.** In that position, the mat- 
ter rested during the six years of World War II, in the course of which 
Sir Maurice died, and the IATA ceased to function, and the Interna- 
tional Chamber of Commerce suspended its activities. 


THE War Years, 1939-1945 


During this period, transatlantic flying began in earnest, and trans- 
pacific flying by Pan American increased. All the European interstate 
lines were, however, disrupted and destroyed. Experience of the prac- 
tical workings of the Warsaw Convention was in the main suspended. 


The situation of Portugal attracted special attention because that 
neutral country became the principal outlet of numberless refugees 
by sea or by air. As Portugal had failed to ratify the Warsaw Conven- 
tion, the outbound refugees were necessarily carried without the bene- 
fits of the Convention, and their rights, when travelling from Lisbon 
to America, were governed by the law of Portugal (if a suit was brought 
there) or by the law of the State to which they travelled. A serious 
accident at Lisbon emphasized the situation: a flying boat arriving 
from New York fell while endeavoring to Jand on the River Tagus 
causing numerous deaths and injuries. The cause of the accident was 
not determined. Many of the passengers were in transit to French 
North Africa, where the Warsaw Convention prevailed, limiting each 
claim to $8,291. Some passengers had one-way tickets to Lisbon, so 
that they were not bound by the Convention and could recover only 
if they could satisfy a court and jury that there had been negligence, 
and if so, recover whatever damages they could show had been suffered. 
One passenger travelling only to Lisbon had a return ticket, and as 
above stated,®® the New York courts held that the air carrier’s liability 
was accordingly governed by the Convention and awarded a recovery 
of $8,291 without proof of negligence. A New York court has stated 
the theory of the Convention in the following words:*° 

38 CITEJA Doc. 394, May 1940. 

39 See note 31. 


40 Wyman & Bartlett v. Pan American Airways, Inc. 43 N.Y.S. (2nd) 420; 
1943 USAvR 1, 2-3 (1943). 
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“The Warsaw Convention rules are applicable only to international flights 
and raise a presumption of liability on the part of the carrier for injury or 
death to a passenger (Articles 17 and 20) limited to 125,000 francs or approxi- 
mately $8,300 under the rate of exchange fixed (Article 22) except where the 
carrier is guilty of ‘wilful misconduct’ (Article 25) .” 


PosTwAR DEVELOPMENTS 

When the war finally ended in the summer of 1945, numerous 
international organizations resumed their activities in one form or 
another. The IATA was wholly reorganized.44 The International 
Chamber of Commerce reconstituted its Secretariat, but has not yet 
held a Congress.*? The CITEJA resumed its work in January 1946, 
and met again in July and November.** 

When the CITEJA first met at Paris in January 1946, one of the 
new British delegates, Major K. M. Beaumont, proposed a discussion 
for simplifying the ticket and waybill requirements. It was indicated 
that there was an urgent demand by the managers of airlines for a 
simple reform of this character. It was, however, then understood 
that there was no proposal of any change in the fundamental principles 
of the Convention — the burden of proof, the limitation of liability, 
the division of cargo risks, the time limits, and the like. Mr. Beau- 
mont was chosen Reporter on this subject and a draft Protocol of 
minor amendments of detail was prepared, accepted** and sent to the 
PICAO for consideration.*® ‘There the matter rested until the First 
Assembly of PICAO met at Montreal in May 1946.*° It had a crowded 
calendar, and brought together many delegates whose approach to air 
law and the problems of conflict of laws (or private international law) 
had been tinged and shaped under the pressures and turmoils of war 
and the Great Alliance which eventually overthrew the Axis. Many 
of the prewar experts had disappeared from the scene, by death, by 
detention behind distant frontiers, by association with the defeated 
Axis nations and their collaborators. The pace of postwar airline 
activity was astonishingly fast, and the desire to serve, direct and ad- 





41The postwar organization consists of over 50 airlines. See, “IATA— 
1946 Activities,” page 82, infra, of this issue of the JOURNAL. 

42 A Congress is planned for the summer of 1947. 

43 The postwar CITEJA has simply dropped Germany, Austria, Hungary and 
Japan from its lists. Italian delegates, who came to its 1939 meetings, have been 
allowed to participate unhindered. Romania, Bulgaria and Yugoslavia appear 
on the lists of member States, but have sent no delegates since 1938. 

44 Resolution 148 of XIVth Session CITEJA, January 1946. 

45In prior years, the CITEJA invariably sent its completed texts to a dip- 
lomatic conference on private air law invited by a sponsoring government: Poland 
in 1929, Italy in 1933, Belgium in 1938. The PICAO in 1946 invited the CITEJA 
to send its texts to Montreal in the expectation that the delegates to the Assem- 
bly of PICAO would have credentials to act also as a Conference on Private Air 
Law. However, many delegates were not actually so accredited in May 1946, and 
no “diplomatic action” was taken. The CITEJA experts particularly requested 
PICAO to enlarge their group, for the purposes of diplomatic action respecting 
pees air law texts, by inviting all States not members of PICAO. However, 

ICAO did not issue such invitations and was at most willing to let non-member 
Italy attend on an observer basis without a vote. 

461946 USAvR 73, 75. The PICAO Secretariat thereupon prepared a draft 
of revision of the Warsaw Convention embodying the amendments adopted by 
CITEJA in January 1946, adding final provisions. See PICAO Doc. 1561, A-11 
of April 20, 1946. 
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vance it in the public interest, for safety and for effective service, was 
quite natural. 

A Legal Commission was set up*” and the CITEJA’s resolution 
and text were referred to it, together with several other difficult prob- 
lems. In the outcome, the PICAO Assembly sent the matter back to 
the CITEJA with the following resolution:*® 


“WHEREAS The First Interim Assembly of the Provisional International 
Civil Aviation Organization is of the opinion that consideration of more ex- 
tensive revision of the Convention of Warsaw than is contained in the amend- 
ments proposed by CITEJA is desirable, in view of the rapid development of 
air transport in recent years, and particularly during the current period: 

“And that greater ultimate good will accrue to international air transport 
if more extensive revision as aforesaid is considered, even at the expense of 
further delay, 

“It is Therefore RESOLVED: 

a) That there shall not, at this first Interim Assembly, be formulated or adopt- 
ed any protocol or similar document amendatory to the Convention of War- 
saw; 

b) That the matter of amendment to the Convention of Warsaw should be 
referred back to CITEJA with a request that CITEJA, or any other body 
which may succeed to the functions of CITEJA, should review the entire con- 
vention for the purpose of considering the need of a more complete and ex- 
tensive revision thereof in the light of recent experience in air transportation, 
and of technical studies now being undertaken by PICAO, IATA and others; 
c) That member States and those States not members of PICAO represented 
at this Assembly should be invited to furnish to the Council as soon as possi- 
ble any additional views on the subject; 

d) That if the need for such further revision is indicated, the Council shall 
present to the next Assembly either appropriate amendments to the present 
convention, or a new draft convention on the same subject-matters as are 
comprised in the Convention of Warsaw; and 

e) That a copy of this Resolution shall be transmitted to the members of 
PICAO, other States represented at this Assembly, CITEJA, IATA and such 
other parties as the Council deems advisable with a request that proposals for 
amendment of the convention may be sent to the Council of PICAO as soon 
as practicable.” 


This struck the CITEJA experts meeting in Paris in July as a 
bomb-shell. Hastily abandoning their carefully organized agenda, 
they undertook to explore in what respects the Convention could be 
re-cast, not merely in detail, but also in principle. There was little 
time for a sound discussion; a Questionnaire was prepared by the Re- 
porter*® and a further Questionnaire was submitted by another ex- 
pert.°° These were sent to all the CITEJA experts and evoked a flood 
of responses.*! Meanwhile the PICAO Secretariat sent the same ques- 





47 Commission No. 4 (Legal Problems). 
- (19 * aaaed Assembly Resolution No. XXX (PICAO Doc. 1848, A/47 of June 

1 ; 

49 CITEJA Doc. 488—Questionnaire on the Revision of the Warsaw Conven- 
tion «f19 questions) by Mr. Beaumont (U.K.), Reporter. 

© CITEJA Doc. 489—Questionnaire concerning the Amendment of the War- 

saw Gasanies by Mr. Georgiades (Greece). 

51 List of CITEJA responses: CITEJA Cairo Doc. C-1 (International Cham- 
ber of Commerce); Doc. C-3 (Irish); Doc. C-5 (PICAO memo); Doc. C-11 
(IUAI); Docs. C-9 & C-12 (IATA); Doc. C-16 (UK); Docs. C-17 & C-20 (U.S. 
Underwriters); Doc. C-23 (Belgium); CITEJA Doc. 442 (Greek); Doc. 443 
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tions to the 57 Governments with which it has relations; the Govern- 
ments were much slower in answering.5? Without waiting for any 
of the responses, whether from CITEJA experts or from governments, 
the CITEJA Reporter drafted a wholly new projet de convention and 
submitted it for discussion at the Cairo meetings of the CITEJA in 
November 1946.53 In December he prepared a further revision based 
on the Cairo discussions.* 


As the proposed scope of revision expanded, opposition to any re- 
vision began to become manifest. The American CITEJA Advisory 
Committee found that there was no American interest in disturbing 
the present Convention, which was regarded by representatives of 
many divergent interests as fair and satisfactory. The postwar IATA, 
meeting in general session at Cairo in October with 52 member air- 
lines, expressed itself strongly against any revision at this time, and 
proceeded to draft forms of documents in full accord with the present 
Convention’s requirements.*> The Air Transport Committee of the 
International Chamber of Commerce resolved to oppose a revision.** 
The Irish and the Scandinavian Governments expressed themselves 
against revision.*” ‘The three American aviation insurance groups 
expressed opposition.®® Consequently, the CITEJA’s experts con- 
tented themselves with a non-binding discussion of the Reporter’s text, 
resulting in an elaborated series of “Notes” (Summary of Discus- 
sions) °° which were transmitted to the PICAO.® ‘The matter now 
rests with the PICAO which hopes, in May 1947, to reorganize as the 
permanent ICAO and to add to its organization a Legal Committee 
competent to do such drafting as may be desired. At the moment, 
the evidence seems to be that the great airlines, speaking through the 
IATA, and the powerful American underwriting groups, are opposed 
to any revision at this time. 





(Danish); Doc. 444 (French); Doc. 446 (Egyptian); Doc. 449 (Italian); Doe. 
453 (Netherlands) ; Doc. 455 (Norwegian); Docs. 458 & 459 (Greek); Docs. 464 
& 465 (Polish) ; Doc. 466 (Swedish). 

52 Some twenty Government answers which had reached PICAO were para- 
phrased in CITEJA Cairo Doc. C-5. The U.S. Government’s answer to the PICAO 
is not yet released. 

53 CITEJA Doc. 445—Report on the Revision of the Warsaw Convention 
and Draft Convention by Major K. M. Beaumont, September 1946. 

54 The text of this revision is set forth on page 87 ff., infra, of this issue of 
the JOURNAL. 

55 See CITEJA Cairo Docs. C-9 & C-12. See PICAO Doc. 2359, LG/5, 
29/11/46 at page 8. 

56 International Chamber of Commerce Air Transport Committee at Paris, 
October 1946. See CITEJA Cairo Doc. C-1. 

57 See CITEJA Cairo Doc. C-3, CITEJA Docs. 448, 455 & 466. 

58 See CITEJA Cairo Docs. C-17 & C-20. 

59 CITEJA Doc. 472, Nov. 17, 1946—Summary of Discussions of the New 
Draft Convention annexed to the Report of Major K. M. Beaumont. Significant 
portions of these discussions are found in the footnotes appended to text of the 
Beaumont draft of revision of December 1946, commencing page 87, infra, of 
this issue of the JOURNAL. 

60 CITEJA Plenary Resolutions No. 157-9, Nov. 17, 1946. See page 81, infra. 





JOURNAL OF AIR LAW AND COMMERCE 


SOME SUGGESTED REFORMS 


Statements Required on Tickets, Checks and Waybills 

Over-elaboration of the required statements was the original com- 
plaint in 1938 against the Warsaw Convention. This complaint has, 
for the moment, been laid aside; for the IATA at Cairo in October 
1946 took the view that the present requirements can reasonably be 
complied with. Carriers always wish to keep their documents as short 
and non-binding as possible. The ideal carrier’s ticket merely would 
say: ““ X Airline, one passenger, New York to Bombay. For terms 
see tariff on file.” Their customers, however, usually want to know 
more exactly what performance is promised in exchange for the price 
paid. Insurance companies, banks and financing institutions, freight 
brokers and agencies, and the families, business associates and ad- 
ministrators of passengers (killed or severely injured in remote foreign 
lands) all have a legitimate interest in knowing the terms of trans- 
portation agreed to. When the journey is long and passes from one 
country to another the need for explicit statement is enhanced. The 
public interest would seem to justify the present requirements of the 
Convention. Indeed, as devices for control of international rates are 
developed, it could be necessary to add more data, rather than to sub- 
tract from that now required. For instance, the U. S. Maritime Com- 
mission is considering a requirement that every ocean bill of lading 
shall include the rate schedule. It would, in American practice, be 
quite unfair to let a mass-shipper in the U. S. - U. K. trade have the 
benefit of “flat rates’ or “agreed charges” such as are permitted by the 
British Road and Rail Traffic Act.® 


Baggage Valuations 


The baggage valuation provisions might be re-framed. At present, 
“checked baggage” is valued at some $16.58 per kilo, and the passen- 
ger’s clothing, the contents of his pockets and handbags, etc. is given 
a lump value. While there is no argument about a loss by a crash, 
it is suggested that a theft or a mere loss by the passenger’s carelessness 
is not adequately dealt with. The values might be fixed per passen- 
ger, rather than per kilo. However, such proposals would not justify 
disturbing the present settled structure of ratifications. 


The Allocation of Cargo Loss and Damage Risks 
There are, rather obviously, three possible solutions of the rela- 
tions between the air carrier and the owner of damaged cargo. At 
one extreme, all the risks of loss and damage can be imposed on the 
air carrier; this is in effect the “‘all risks insured” air waybill or bill of 
lading. A prominent result of this system is a high rate, for the carrier 
must be paid not only for the carriage but for the cost of cargo insur- 





61 Under that Act, for instance, a chain store company may contract with 
a railway to have all its goods carried for a year for an agreed flat rate charge. 
See 14 ICC Prac. J. 114. 
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ance as well. Insured bills of lading have long been familiar in the 
Great Lakes and Atlantic coastwise package trades. 

At the other extreme, the risks can all be imposed on the owner of 
the cargo, and he may insure them, in whole or in part, as he may see 
fit. This system results in cheap rates, for the carrier is paid only for 
the carriage. ‘This arrangement has long been sanctioned by the Brit- 
ish courts as quite compatible with public policy, provided only, that 
‘the language of the bill of lading is explicit and clear, and frankly 
advises the consignor of the goods what transport risks are borne by 
the goods owner. Sixty years ago the New York courts® accepted the 
British view, but the United States courts began to denounce various 
ocean carriers’ exception clauses as contrary to public policy; the re- 
sult was the federal Harter Act of 1893°* which imposed a divided-risk 
solution on all our courts, federal and state. 

The third solution is a division of the risks at some fair line. The 
common law of England, in stage-coach days, drew the line at the Act 
of God, the acts of the King’s enemies, and the inherent vice of the 
goods. There is an implied warranty that the ship is seaworthy, the 
coach or car roadworthy, the airplane airworthy. By statute, Parlia- 
ment excused loss by fire on shipboard unless caused by the shipown- 
er’s act or neglect. ‘This common-law is also the law in the United 
States.°° It imposes a great many losses on the carrier and results in 
smaller profits or higher rates, which in international unrestricted com- 
petition discourage getting business from carriers who operate under 
other laws. British and other foreign ocean carriers have succeeded 
for many years in offering low rates because their courts gave effect to 
specific bill of lading clauses excepting the carrier from liability for 
negligence; but eventually this became extremely unsatisfactory to 
their customers. A much more practical and workable division of 
the risks is stated in the U. S. Harter Act of 1893, which has been 
successively adopted by Canada, Australia, and New Zealand® and, 
after 1924, spread over most of the world (except Latin America) in 
the form of the Ocean Bill of Lading Convention.® ‘This system re- 
lieves the water carrier who has provided a seaworthy ship at the start 
of the voyage of losses due to errors of management and navigation, 
but imposes on the carrier full liability for the receipt, custody, care, 
stowage and delivery of the goods. The French describe this as the 
separation of fautes nautiques from fautes commerciales; the Italians 

62 See The Dixon-King, 301 U.S. 696, 1937 A.M.C. 697. 

63 Rubens v. Ludgate, Hill S.S. Co. (1892, 1st. Dept.) 20 N.Y. Supp. 481 at 
485-486; affirmed without opinion, 143 N.Y. 629 (1894). See also Robertson v. 
National S.S. Co. (1891) 139 N.Y. 416. 

64 Act of Feb. 13, 1893. 46 U.S. Code 190-196. 

65 57 & 58 Vict. ch. 60 (1894). 


66 R.S. 4282; 46 U.S. Code 182. , 

a Historical review in KNAUTH, Ocean Bills of Lading, (2nd ed., 1940) 
page 99. 
68 Canada Water Carriage of Goods. (1910), 9 and 10 Edw. 7, Ch. 61; later 
re-enacted as Rev. Stat. 1927, ch. 207; Australia (1904) and New Zealand (1908). 
. wa Brussels, 25 August, 1929, U.S. Treaty Series No. 931, 51 U.S. Stat. at 
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similarly phrase it as colpa nautica and colpa commerciale. Fifty years 
experience with this system has amply demonstrated that it works well; 
the carrier is compelled to accept sufficient risks to prod him into a 
reasonable amount of care without unduly raising the rate charged 
for carriage, and the goods owner assumes a sufficiently large group of 
risks to give him adequate business choices as to whether to carry his 
own risks, or to insure some or all of them. This division of risks, 
first enacted in 1893, has had an expanding success; no trade that has. 
adopted it has ever abandoned it for another. It now governs ocean 
trades throughout the British Empire and the Commonwealths | (ex- 
cept South Africa) and throughout Europe and in the United States. 
It was adopted for international air transport by the Warsaw Conven- 
tion in 1929. 

The Beaumont proposals of September 1946 propose to abandon 
it by dropping Article 20(2) which contains the essential language v 
that the air carrier shall not be liable for losses of air cargoes due to 
pilot errors in navigation or in management. Thus it would saddle 
the losses due to pilot errors on the air carrier. The economic result 
would obviously be to raise the rates which must be charged by the 
air carrier for transport, and to limit the freedom of the customers of 
the airlines to decide for themselves whether they wish to insure such 
risks of loss. The goods owner today is free, when his goods move un- 
der the Warsaw Convention of 1929, to insure or not, through his own 
broker and with an underwriter of his own choice with whom he 
makes his own bargain as to premiums and extent of coverage. It is a 
primary transaction concerning his own risks. If Article 20(2) is 
abandoned, the customer will be forced to pay the carrier for assuming 
these risks; and if he also insures them with his own underwriter (fear- 
ing that the carrier may become insolvent or resort to technical de- 
fenses) , this will be a secondary transaction; his underwriter will by 
subrogation assert his rights against the carrier. The proposal to drop 
Article 20(2) is thus a device to increase the air carrier’s risks which 
will in turn justify an increase in the rates. If the air carrier is a 
government, the solvency of the carrier is doubtless ass\:red; and the 
business man need merely fear the slow methods of bureaucracy in the 
handling of claims. If the air carrier is a private enterprise, there is 
always the risk of insolvency, especially if there is a bad series of acci- 
dents, in which event it may be vain to rely on the carrier to pay the 
losses for which it is liable and for assuming which it has been paid as 
part of the rate. As long as there are private carriers, Article 20 (2) 
should not be stricken. 
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eS of the growing magnitude and complexity of inter- 
national air transport services has led the negotiators of certain 
international agreements to provide for a practice which, though not 
yet widely adopted, may in many instances contribute to the economy 
and efficiency of operation. This practice has not been described by 
any single and unambiguous term, although certain of its varieties 
have been called “change of gauge,” “transshipment,” and “change of 
aircraft.” The latter term, for want of a better one, is used here gen- 
erically as including “change of gauge.” “Change of gauge” chrono- 
logically came first. It was defined in the Bermuda Air Services 
Agreement of February 11, 1946, between the United States and the 
United Kingdom,} as “the onward carriage of traffic by an aircraft 
of different size from that employed on the earlier stage of the same 
route” (Article V (a) of the Annex to the Air Services Agreement) . The 
somewhat broader term “transshipment” was used in the Paris Agree- 
ment between France and the United States, March 27, 1946,? and 
in the agreement between Belgium and the United States of April 5, 
1946, in both of which it is defined as ‘‘the transportation by the 
same carrier of traffic beyond a certain point on a given route by dif- 
ferent aircraft from those employed on the earlier stages of the same 
route” (Section VI (a) of the Annex) .* It will be noted that the term 
“transshipment” is broader than “change of gauge,” since the latter 
refers to aircraft of “different size” while “transshipment” refers to 
“different aircraft.” “Change of gauge” is thus only one type, though 
doubtless the most important in practice, of “transshipment.” The 
United States-Brazilian Agreement of September 6, 1946,5 is virtually 
identical with the Bermuda Agreement with respect to “change of 
gauge” and related matters. The agreement between the United States 





A Treaties and Other International Acts Series, No. 1507. For texts of the 
relevant provisions, in this and other agreements, see Appendix infra. 

2 U.S. Department of State, Press Release No. 196, March 26, 1946. 

3 Tbid., No. 231, April 8, 1946. 
_ 4The use of “transshipment” in this sense creates danger of confusion, since 
in the Warsaw Convention for the Unification of Certain Rules Relating to In- 
ternational Transportation by Air (U.S. Treaty Series, No. 876) the term 
(transbordement in the French text) has a broader meaning. 
- 5 U.S. Department of State, Press Release No. 636, September 12, 1946. The 
change of gauge” provision is contained in Section VI of the Annex. 
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and India of November 14, 1946,° avoids the use of either term, but 
refers to “change of aircraft” when “different aircraft are used on dif- 
ferent sections of a specified air route, with the point of change in the 
territory of one of the Contracting Parties” (Article V). As thus de- 
fined, “change of aircraft” is identical with “transshipment” as used in 
the French and Belgian agreements, since there is no reference to 
“different size.” 
LEGAL ASPECTS 

The practices of “transshipment,” “change of gauge,” and “change 
of aircraft” as described in the various agreements of the United States, 
are permitted subject to the conditions specified in the agreements. 
‘These conditions are more restrictive in the Bermuda Agreement with 
the United Kingdom and in the agreement with India than in the 
agreements with France and Belgium. Below is an analysis of the con- 
ditions common to all of the agreements followed by an analysis of the 
further restrictions contained in the Bermuda Agreement and in the 
agreement with India. 


Common Conditions: 


1. Justification by Economy of Operation. This condition is im- 
plied in the following terms in the Bermuda Agreement: “‘where .... 
(the change of gauge) is justified by reason of economy of operation, 
such change of gauge at a point in the territory of the United King- 
dom or the territory of the United States, shall not be made in viola- 
tion of the principles . . . .” (Article V (a) of the Annex). In the 
French and Belgian agreements, the condition is laid down in affirma- 
tive terms: ““Transshipment when justified by economy of operation 
shall be permitted at all points mentioned in the attached schedules 
in territory of the two contracting parties” (Section VI(b) of the 
Annex). In the agreement with India the same condition is implied 
by the following language: ‘When, for the purpose of economy of on- 
ward carriage of through traffic, different aircraft are used ... .” 
(Article V). It will be noted that the Bermuda and Indian agree- 
ments, unlike the French and Belgian, do not express the condition 
of economy of operation in affirmative terms. It is not believed, how- 
ever, that it was the intention of the parties to any of the agreements 
to permit the practices here discussed when they are not justified by 
economy of operation. A contrary interpretation, based on a literal 
reading of the language employed, would lead to the conclusion that 
the practice, when not so justified, would be permitted on more liberal 
terms than when it is so justified, since it would not be expressly sub- 
ject to the limitations described below. Such a conclusion would be 
contrary to the general purpose and meaning of the agreements. 


2. Consistency with the principles and standards set forth else- 
where in the agreements. In the Bermuda Agreement, it is provided 
that change of gauge “‘shall not be made in violation of the principles 


6 Ibid., No. 810, November 13, 1946. 
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set forth in the Final Act of the Conference on Civil Aviation held at 
Bermuda from January 15th to February 11, 1946, and, in particular, 
shall be subject to there being an adequate volume of through traf- 
fic.” (Article V (a) of the Annex.) It is added that the arrangements 
for change of gauge “shall be governed by and in no way restrictive 
of the standards set forth in paragraph six of the Final Act.” (Article 
V(c) of the Annex.) In the French and Belgian agreements it is laid 
down that “no transshipment will be made in the territory of either 
contracting party which would alter the long-range characteristics of 
the operation or which would be inconsistent with the standards set 
forth in this agreement and its annex and particularly Section IV of 
this Annex.” (Section VI (c) of the Annex.) In the agreement with 
India it is stated that ‘‘such change of aircraft shall not affect the pro- 
visions of this Agreement relating to the capacity of the air service and 
the carriage of traffic.” (Article V.) 

An examination of the principles and standards referred to indi- 
cates that they are virtually identical in all the agreements, with the 
possible exception of the agreement with India. The salient features 
are these: 

(a) While there is no specific limitation on capacity, it is agreed 
that the air transport services offered by the carriers of the parties 
should be closely related to the requirements of the public. 

(b) ‘The services to be provided should retain as their primary 
objective the provision of capacity adequate to the traffic demands be- 
tween the country of which the airline is a national and the country 
of ultimate destination of the traffic. 

(c) ‘Fifth Freedom” traffic is permitted subject to the principle 
that capacity shall be related: 

(1) To traffic requirements between the country of origin and 
the countries of destination, 

(2) To the requirements of through airline operation, and 

(3) To the traffic requirements of the area through which the 
airline passes after taking account of local and regional services. 

The application of these principles and standards is evidently nec- 
essary to prevent ‘“‘change of gauge” or “transshipment” from being 
used primarily to divert local international traffic from local airlines 
rather than to facilitate the economical operation of long-range 
through services. 

In the agreement with India the permission of ‘Fifth Freedom” 
traffic is subject to the principle that capacity shall be related: 

(1) To traffic requirements between the country of origin of 
the air service and destinations on specified air routes; 
(2) To requirements of through airline operation for fill-up 
traffic; 
(3) To traffic requirements of the area through which the airline 
passes after taking account of other air transport services established 
by airlines of the states concerned. 
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The precise meaning of these limitations, as distinguished from 
the corresponding limitations in the other agreements, is not too clear, 
but the general effect seems to be restrictive. In particular, the word- 
ing of limitation (2) might be asserted to exclude from “the require- 
ments of through airline operation” such technical factors of impor- 
tance as the size and type of aircraft most suitable for through airline 
operation at high standards of safety, comfort, and speed. The possi- 
ble significance of such an assertion will be seen below in the discussion 
of the clusterlike service pattern. 

3. Place of change of aircraft. All the agreements speak of the 
change as being made in the territory of one of the contracting par- 
ties. Change in the territory of a third state is not covered. A literal 
interpretation of the language used in the agreements with France, 
Belgium, and India might lead to the conclusion that change by an air 
carrier within the territory of its own state would be expressly subject 
to the conditions on which the change is permitted by the agreement, 
but this construction, which in effect would mean a restriction on 
cabotage traffic carried by an airline within the territory of its own 
state, as well as on traffic carried between the airline’s own state and a 
third state if the route extends to the territory of the other party to the 
agreement, is in part negatived by paragraph (b) of Section V of the 
Annex to the Bermuda Agreement, and is in any case hardly admissible 
in view of the general scope and purpose of the agreements. 


Special Conditions: 


Apparently as a further safeguard for the local airlines, the Ber- 
muda Agreement specifically provides (Article V(b) of the Annex) : 
“The small aircraft will operate only in connection with the larger 
aircraft arriving at the point of change, so as to provide a connecting 
service which will thus normally wait on the arrival of the larger air- 
craft, for the primary purpose of carrying onward those passengers who 
have traveled to United Kingdom or United States territory in the 
larger aircraft to their ultimate destination in the smaller aircraft.” 
It will be noted that there is no requirement for the larger aircraft to 
wait for the arrival of the smaller, in the reverse direction. Not very 
clear is the meaning of the word “normally.” Would the smaller air- 
craft be permitted to depart on schedule if the larger aircraft failed to 
arrive on time owing to delay on route? It is further stated that if 
“there are vacancies in the smaller aircraft such vacancies may be filled 
with passengers from United Kingdom or United States territory re- 
spectively,” but that it is understood ‘“‘that the capacity of the smaller 
aircraft shall be determined with primary reference to the traffic travel- 
ling in the larger aircraft normally requiring to be carried onward.” 
It is believed that the latter statement is implicit in the general princi- 
ples common to the Bermuda Agreement and the Paris Agreement, 
and thus does not really constitute an additional condition peculiar 
to the Bermuda Agreement. The agreement with India concisely 
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provides that ‘‘the second aircraft shall be scheduled to provide a con- 
necting service with the first aircraft, and shall normally await its ar- 
rival.” The reference to the “second” and the “‘first” aircraft might be 
asserted to constitute a limitation on the number of the smaller aircraft 
providing connections with the larger aircraft; it might be asserted 
that this language excludes the clusterlike service pattern discussed 
below. No reference to “first” or “second” aircraft appears in the other 
agreements, and the term “aircraft” may be understood to be used in 
the plural or in the singular, as the sense requires. The French and 
Belgian agreements clearly use “aircraft” in the plural, referring to 
“different aircraft from those employed ....” The language of the 
Bermuda agreement does not indicate that the term “aircraft” is nec- 
essarily used in the singular, and it has been generally assumed in air 
transport circles that the clusterlike pattern is permitted by the agree- 
ment. It seems not unreasonable to maintain, in the absence of other 
evidence of the common design of the parties to the agreement with 
India, that the words “‘first” and ‘“‘second” are merely used by way of 
illustration and description of a time sequence, rather than by way of 
limitation on the number of aircraft involved in the change. 


Other U. S. Bilateral Agreements: 

Only the Bermuda Agreement and the agreements of the United 
States with France, Belgium, Brazil, and India contain express pro- 
visions on “change of gauge,” “transshipment,” or “change of aircraft.” 
It is possible to argue that all the other bilateral agreements of the 
United States which provide for the carriage of international traffic 
(including “Fifth Freedom” traffic) imply similar permission. In the 
absence of explicit evidence as to the common design of the parties, 
however, it is impossible to demonstrate that the contrary interpreta- 
tion is wrong. It is advisable, therefore, for the United States to insist 
on the insertion of express permission for such practice in its future 
bilateral agreements, if it should appear that there may be occasion to 
utilize such permission. 


Practical Construction: 

It must be realized, of course, that the principles and standards set 
forth in the agreements leave room for wide divergencies in interpreta- 
tion and application. Conditions peculiar to each particular route 
may eventually give rise to accepted variations in the practical con- 
struction of these and similar provisions. 


‘TECHNOLOGICAL ASPECTS 

“Change of gauge” may be necessitated by lack of adequate airport 
facilities for the larger planes at some of the points served. It may be 
technologically necessary to utilize smaller planes on some of the legs 
of the route. For instance, Boeing aircraft, or even larger future 
types, may be able to fly between New York and London, but not find 
adequate runways at say Helsinki or Warsaw. In such a case ‘‘change 
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of gauge” would be the obvious method of providing through service 
from New York via London to Helsinki or Warsaw. 

On very long routes, change of aircraft may be advisable to permit 
proper inspection and maintenance. 


Economic Facrors 


The economic aspect of change of aircraft can be broken down into 
a number of factors, the interplay of which determines in a particular 
case whether the practice is profitable. These factors include the fol- 
lowing: 

1. Geographical characteristics of the route or routes operated. 
2. Volume of traffic on each segment of the route. 
3. Origin of traffic on each segment of the route. 
4. Capacity, size and speed of available aircraft. 
5. Unit costs of operation of the various types of aircraft which 
may be used on the route. 
Traffic-depressing effects, if any, of the transfer of passengers 
from one type of aircraft to another. 
7. Traffic-depressing effect, if any, of a decrease in frequency 
of flights. ; 
8. Ground costs incidental to transshipment (i.e., unloading 
and reloading of mail, express and baggage, maintenance 
of local base facilities, etc.) . 
9. Degree of regularity of operation on the various segments of 
the routes. 
10. Character of available or potential competing services. 

The geographical route pattern will determine the practicability 
of change of aircraft and its effect on traffic. Two general types of 
route patterns may be distinguished: the linear and the clusterlike. 
In the linear pattern the route may be represented by a single line 
on the surface of the globe, either straight (great circle) or broken. 
Thus the route New York-Stockholm-Moscow is a great circle linear 
route, since it coincides very closely with a great circle. The route 
New York-Stockholm-Berlin, on the other hand, may be called a bro- 
ken linear route, since the Stockholm-Berlin segment does not lie on 
the same great circle as the New York-Stockholm segment. The clus- 
terlike pattern may be illustrated by a system of routes passing through 
London: 


> 


New York-London-Stockholm 
New York-London-Berlin 
New York-London-Paris 
It will be seen that this pattern can also be represented by a single 
route New York-London with branches from London to Stockholm, 
to Berlin, and to Paris. The pattern just described may be called the 
simple clusterlike pattern. A variation may be imagined with branch- 
es from London going, say, to Copenhagen-Stockholm-Moscow, to Am- 
sterdam-Berlin-Moscow, and to Paris-Frankfort-Berlin. Each of these 
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branches is of a linear route pattern. The entire system, in such a case, 
may be called a complex clusterlike pattern. 


Diagram of typical route patterns: 


I. Great circle linear: IL. Broken linear: 
A B C A 


ee 








Q— 


III. Simple clusterlike: 
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IV. Complex clusterlike: D 
Cc 
E 
A B 
’ F 
G 
H I 


Assume that point A is located in the home territory of the airline, 
and that all other points are in foreign countries. 

Taking pattern I as the simplest, we may note three possibilities: 

(1) Volume of traffic on segment BC is substantially equal to vol- 
ume of traffic on segment AB. In this case, there would be no need 
for “‘change of aircraft” unless there is available, for operation on seg- 
ment BC, aircraft of substantially the same capacity but with lower 
operating costs than the aircraft suitable for operation on segment AB. 
If such aircraft is available, the change would be economically justi- 
fiable. Since the BC aircraft would probably be smaller than the AB 
aircraft in terms of gross tonnage and perhaps would have fewer en- 
gines, it could be maintained that such aircraft is of ‘different size” 
and thus within the definition of “change of gauge” despite substan- 
tially identical payload capacity of the two types. 

(2) Volume of traffic on segment BC is substantially smaller than 
the volume of traffic on segment AB. In this case, unprofitably low 
load factors on segment BC could be avoided by the use of smaller 
aircraft on segment BC as compared with segment AB, or by having 
lower frequencies on segment BC than on segment AB (in other words, 
by terminating some flights at B), or by a combination of both de- 
vices. Low frequencies often have a traffic-depressing effect. This 
effect must be weighed against the extra expenses connected with 












64 JOURNAL OF AIR LAW AND COMMERCE 





change of gauge and the possibly lower unit costs of aircraft suitable 
for BC operation. 

(3) Volume of traffic on segment BC is substantially greater than 
on segment AB. In the absence of legal limitations on change of air- 
craft, this case would be the reverse of case (2) just discussed, and the 
same considerations would apply in reverse. Under the limitations laid 
down in the agreements, this case would be similar in effect to case (1) 
(equal volume of traffic on both segments) , with the possible excep- 
tion of a situation in which local airlines fail to provide adequate serv- 
ice between B and C. 

In pattern II, there is the additional alternative, subject to techno- 
logical limitations, of operating direct AC flights. Whether or not 
“change of gauge” at B seems to be indicated by lower traffic volume 
on the BC segment, the operator has to weigh the advantages of direct 
AC service (traffic stimulating effect of more direct and therefore 
shorter trips, faster turnabout of aircraft) against the disadvantages 
(traffic-depressing effect of lower frequencies, possibly higher unit 
costs due to longer nonstop hops). If direct AC service is not practica- 
ble or profitable, the analysis of pattern B is similar to that of pat- 
tern A. 

In patterns I and II it is necessary to take into account the respec- 
tive characteristics of the various available types of equipment in order 
to determine the practicability of “change of gauge.” Suppose, for 
example, that the available types are 50-seat and 21-seat aircraft. Sup- 
pose, also, that the average plane load at a given frequency between A 
and B is 35 passengers, and between B and C — 25 passengers, of whom 
15 are through AC passengers and 10 are BC passengers. It is evident 
that the total traffic between B and C cannot be adequately taken care 
of by a “change of gauge” from 50-seat to 21-seat aircraft operating on 
the same frequency. Such “change of gauge,” however, will take care 
of the through AC passengers. The following alternatives are open: 

(1) Fly 50-seat aircraft on the entire route AC at the same fre- 
quency. This will result in an average load factor of 70% between 
A and B and of 50% between B and C. Assuming that a no-loss opera- 
tion requires a load factor of at least 65%, the operation will be profit- 
able on AB but unprofitable on BC. The overall profitableness will 
in part depend on the ratio of the distance AB to distance BC. 

(2) Fly 50-seat aircraft on the entire route, but with every alter- 
nate flight turning about at B (7.e., BC frequency = 4 AB frequency) . 
The traffic-depressing effect of this device may vary in part with the 
relation between the length of the trip and the number of frequencies. 
Thus, if the total elapsed time for a flight between A and C is 48 
hours, a reduction in frequency between B and C from one flight per 
hour to one flight per two hours is likely to have less of a traffic-depress- 
ing effect than a reduction from one flight per twelve hours to one 
flight per twenty-four hours. The actual BC load factor will depend 
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on the precise traffic-depressing effect of a reduction in BC frequency 
in each concrete case, and also on available competing services. 

(3) Change gauge at B from 50-seat to 21-seat aircraft maintaining 
the same frequency on AB and BC. This, as already stated, will take 
care of the through AC passengers, but not of all the available BC 
traffic. 

It is evident that the choice of any one alternative in a given case 
will depend on the concrete characteristics of the route (total length 
and length of each hop) , traffic volume, and available types of aircraft. 
Difficulty may also arise in arranging for connections at B because air- 
craft operating on segments AB and BC respectively will be flying dif- 
ferent distances at different speeds. On one of the segments the rate 
of utilization may be excessively low because of the necessity of wait- 
ing for the arrival of aircraft operating on the other segment. 

Pattern III, which may also be envisaged as a system of partly co- 
inciding routes of patterns I and II, appears to present added oppor- 
tunities for the utilization of the change-of-gauge device. Assume, 
for instance, that on each flight departing from A there is a total of 50 
passengers, of whom 25 are bound for B, 10 for C, 10 for D, and 5 for E. 
There is, however, a traffic potential, at the same frequency, of 35 from 
B to C, 10 from B to D, and 15 from B to E. On these assumptions, it 
may be economical to operate 60-seat aircraft on the route ABC, and 
25-seat aircraft on connecting flights on routes BD and BE. The ques- 
tion might arise, however, whether such an operation would be within 
the limiting principles of the agreements. It will be recalled that one 
of these principles is that capacity should be related primarily to the 
traffic demands between the country of which the airline is a national 
and the country of ultimate destination of the traffic. In the Bermuda 
Agreement, this principle is reiterated expressly with reference to 
“change of gauge.” The government of the country in which B is 
located could argue that, if local and regional services are in the posi- 
tion to carry BC, BD, and BE traffic, the aircraft operated by the A 
airline on the routes BC, BD, and BE should only be large enough to 
take care of AC, AD, and AE traffic; and that, even with a reasonable 
allowance, the capacity of such aircraft should not be greater than 
14 to 18 seats. The soundness of this argument might well depend on 
the availability of aircraft of such limited capacity suitable for operation 
at reasonable contemporary standards of comfort, safety and economy. 
It would not be unreasonable to maintain that the standards of opera- 
tion of international services should be at least equal to those of regu- 
lar domestic services in the countries with the most advanced air trans- 
port systems and that the use of small aircraft would make that impos- 
sible. It could also be pointed out that the available materials do not 
clearly indicate whether “change of gauge” was intended to be obliga- 
tory or optional with the operator, although such an intent may be 
deduced from the general principle stated above. The hypothetical 
controversy just suggested is an illustration of the vagueness of the 
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Bermuda principles — and an argument against their generalization 
through a multilateral convention. Vagueness that may not be fatal 
to adjustment and understanding between two nations may give rise 
to endless confusion in the complex relations of a score or more of 
states. 


In pattern IV, which may be visualized as a combination of patterns 
I, II and III, the considerations involved are fundamentally identical 
with those in the other patterns, but the total number of possible 
alternatives is greater, and the possible operating patterns more flexi- 
ble. In particular, there are opportunities for the operation of circular 
flights (e.g., ABCDEFGFBA). 


In conclusion, it may be stated that the question of the economic 
justification of change of aircraft can be answered only by a study of 
the particular characteristics of each concrete operating situation. 


Since economic factors, including “economy of operation,” form 
the main content of the legal principles which qualify, in international 
agreements, the permission to employ change of aircraft, the question 
whether, in a particular instance, change of aircraft is permissible 
under the agreements, can normally also be answered only after con- 
sideration of the concrete operating conditions of the given service. 


APPENDIX 


Typical provisions on change of aircraft in international agree- 
ments: 
A. Annex to Bermuda Air Services Agreement between the United 
States and the United Kingdom, February 11, 1946. 


Vv 
(a) Where the onward carriage of traffic by an aircraft of different size from 
that employed on the earlier stage of the same route (hereinafter referred to as 
‘change of gauge’) is justified by reason of economy of operation, such change 
of gauge at a point in the territory of the United Kingdom or the territory of 
the United States shall not be made in violation of the principles set forth in 
the Final Act of the Conference on Civil Aviation held at Bermuda from Jan- 
uary 15 to February 11, 1946 and, in particular, shall be subject to there being 

an adequate volume of through traffic. 


“(b) Where a change of gauge is made at a point in the territory of the United 
Kingdom or in the territory of the United States, the smaller aircraft will oper- 
ate only in connection with the larger aircraft arriving at the point of change, 
so as to provide a connecting service which will thus normally wait on the 
arrival of the larger aircraft, for the primary purpose of carrying onward those 
passengers who have travelled to United Kingdom or United States territory 
in the larger aircraft to their ultimate destination in the smaller aircraft. Where 
there are vacancies in the smaller aircraft such vacancies may be filled with 
passengers from United Kingdom or United States territory respectively. It is 
understood however that the capacity of the smaller aircraft shall be determined 
with primary reference to the traffic travelling in the larger aircraft normally 
requiring to be carried onward. 
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“(c) It is agreed that the arrangements under any part of the preceding para- 
graphs (a) and (b) shall be governed by and in no way restrictive of the 
standards set forth in paragraph (6) of the Final Act.” 


B. Annex to the Paris Air Transport Agreement between the United 
States and France, March 27, 1946. 


SECTION VI 


“(a) For the purpose of the present section, the term ‘transshipment’ shall mean 
the transportation by the same carrier of traffic beyond a certain point on a 
given route by different aircraft from those employed on the earlier stages of 
the same route. 


“(b) Transshipment when justified by economy of operation will be permitted 
at all points mentioned in the attached schedules in territory of the two con- 
tracting parties. 


“(c) However, no transshipment will be made in the territory of either contract- 
ing party which would alter the long-range characteristics of the operation or 
which would be inconsistent with the standards set forth in this agreement and 
its annex and particularly Section IV of this annex.” 


C. Air Transport Agreement between the United States and India, 


November 14, 1946. 
ARTICLE V 


“When, for the purpose of economy of onward carriage of through traffic, differ- 
ent aircraft are used on different sections of a specified air route, with the point 
of change in the territory of one of the Contracting Parties, such change of air- 
craft shall not affect the provisions of this Agreement relating to the capacity 
of the air service and the carriage of traffic. In such cases the second aircraft 
shall be scheduled to provide a connecting service with the first aircraft, and 
shall normally await its arrival.” 











EDITORIALS 


PUBLICATION OF THE JOURNAL IS RESUMED 


World War II, the untimely death of Howard Knotts — the Editor- 
in-Chief — and the entry into military service on the part of our Law 
School student editors forced the suspension of publication of the 
JOURNAL with the October, 1942, issue. As we start the year 1947, 
the shooting war is now over, the students are back in full force, and 
we have a new group of editors ready and able to carry on the work 
of publication. 

Edward C. Sweeney, Professor of Law, will serve as Editor and 
will be assisted by two Associate Professors in the School of Commerce 
-- Stanley Berge and Harold Torgerson — who will serve as Associate 
Editors. 

Professor Sweeney received the B.A. degree from Williams College 
in 1928, the J.D. from Northwestern in 1931 and the LL.M. from 
Northwestern in 1932. He was awarded the thousand dollar Air Law 
Institute fellowship for research in aeronautical law during 1931-32. 
The following year, Professor Sweeney was Assistant Professor of Law 
at the University of Louisville. He then joined his father’s law firm 
of Eagle and Sweeney at Rock Island where he was in general practice 
for several years. For a short period he was General Counsel and Sec- 
retary of the Chicago and Southern Air Lines at St. Louis and late in 
1938 joined the legal staff of the Civil Aeronautics Board where he 
served in various capacities in the office of the General Counsel until 
November, 1941 when he was called to active duty by the U. S. Navy. 

As an Air Intelligence Officer, successively head of Overseas Air 
Facilities Unit, Advanced Base Planning Officer in the Bureau of Aero- 
nautics, Aide and Flag Secretary to Rear Admiral Richard E. Byrd 
on two special Navy missions in the South Pacific preparing studies 
on strategic air routes and bases, as an aircraft carrier’s Departmental 
Administrator and Assistant Air Plot Officer of the U.S.S. Randolph 
and the U.S.S. Wasp at Iwo Jima and Okinawa, and finally again 
Flag Secretary to Admiral Byrd, Commander Sweeney’s Navy ex- 
perience was both extensive and important, and especially important 
for one so deeply interested in aviation. 

As a special assistant in the U. S. State Department for the last year, 
Professor Sweeney has served in numerous capacities, among the more 
important of which were as Liaison Representative of the Department 
on the Air Coordinating Committee made up of the Assistant Secre- 
taries of the various governmental departments interested in aviation; 
as Adviser on Air Law to the U. S. Delegation at the First Interim 
Assembly meeting of PICAO at Montreal, May-June 1946; and as the 
Officer in Charge of negotiations for the transfer and continued opera- 
tion of air navigation, communication, and weather facilities estab- 
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lished abroad by U. S. military forces. In the latter assignment Pro- 
fessor Sweeney travelled by air in January and February, 1946 to all 
the principal countries of northern Europe. 

In November and December of this year, he attended the Cairo 
meeting of the CITEJA as a member of the delegation from the United 
States. Professor Sweeney holds a private pilot’s certificate and has his 
own plane. 

The Journal will have active cooperation from the School of Com- 
merce and its pages will contain numerous articles pertaining to the 
business, as well as to the legal, phases of aviation. 

Professor Berge received the B.S. degree from Northwestern in 
1932 and the M.B.A. in 1934. He was Assistant to the Executive Vice 
President, U. S. Savings and Loan League during 1934-36 and served 
as Chief Investigator and later as Manager of the Research and De- 
velopment Bureau of the Illinois Central System from 1936-42. During 
the war, as Lieutenant Commander, he was in the Executive Office of 
the Secretary, Navy Department — specifically in the Office of Pro- 
curement and Material, and Office of the Management Engineer. 

Professor Torgerson received his B.A. degree from the University 
of Minnesota in 1930 and then took work at Northwestern for the 
M.B.A. in 1931, and his Ph.D. in 1939. His specialty is corporation 
finance in the general field of transportation. During the war, Com- 
mander Torgerson was Assistant to the Officer in Charge, Transporta- 
tion Division, Bureau of Supplies and Accounts, of the Navy Depart- 
ment. While on that duty, he prepared a revision of the Navy Ship- 
ping Guide for use by naval establishments in making shipments of 
property via Naval Air Transport Service, Air Transport Command, 
commercial air carriers, and surface carriers. 

For thirteen years, the Journal of Air Law, and the Journal of Air 
Law and Commerce, served a real need in the orderly development 
of aviation in the United States. We are confident that its usefulness 
will continue during the period of aviation’s greatest expansion and 
utility — in the years which lie ahead. 

Frep D. Face, JR. 





WARSAW CONVENTION OF 1929 


The measures and extent of the liability of the aircraft operator 
injuries, death and delay to his passengers, and for damage, loss and 
delay to cargo and baggage carried in international flights, are the 
issues involved in proposals to revise the Warsaw Convention which 
was adopted by the Second International Diplomatic Conference on 
Air Law at Warsaw, October 12, 1929. That this Convention is not 
perfect for the operator, the passenger or the shipper of goods has been 
known for many years, although it has been the most successful pri- 
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vate international air law convention drawn up by CITEJA and is in 
force by ratification or adherence in 33 countries. Several interna- 
tional organizations have urged revision of its travel document re- 
quirements and of some of the fundamental principles of liability 
embodied therein. After more than a year of intense study by the 
experts of CITEJA of the proposals to amend the Convention, the 
international air carriers now urge that the accelerated postwar com- 
mercial flying operations — coming in large part under the rules of 
liability of the Warsaw Convention — have not been fully assimilated 
and that further experience is required in handling claims before final- 
izing on a major revision of the Convention. 

Recognizing that fundamental legal problems will be under study 
for sometime, presumably years, while the revision of the Warsaw 
Convention is under review, the JOURNAL OF AIR LAW AND 
COMMERCE prints in this issue the latest proposals to amend the 
Convention and a series of articles giving the background and discuss- 
ing some of the important issues involved. 

In Mr. Arnold W. Knauth’s “Notes on the Warsaw Convention” 
he reviews the history and significant case law experience under the 
old Convention, as well as the recent activities looking towards the 
amendment of the 1929 Convention. The CITEJA Reporter, Major 
K. M. Beaumont, has been most helpful in formulating the proposals 
to revise the Convention during the past two years. In his article he 
gives a first-hand impression of the original Diplomatic Convention 
in 1929 and points out some of the anomalies that developed in the 
documentation requirements. Mr. J. Brooks B. Parker develops the 
attitude of the aviation underwriters and presents a strong plea for 
the retention of the limits of liability found in the present Conven- 
tion. In the concluding section of his Article on “PICAO and the 
Development of Air Law,” Dr. Edward Warner takes cognizance of 
the present reluctance of the international airline operators to agree 
to a revision of the 1929 Convention at the forthcoming Assembly 
meeting of ICAO in May 1947, and, with reluctance, accepts the delay 
which possibly is not necessary to complete an acceptable revision. 
The action taken at the Plenary Session of CITEJA in Cairo in No- 
vember 1946 with regard to the revision of the Warsaw Convention 
is mentioned in the review of that meeting in the International De- 
partment. Finally, in the International Department the JOURNAL 
prints, alongside the 1929 Convention, the text of the latest draft re- 
vision prepared in December 1946 by the CITEJA Reporter, Major 
Beaumont. Appended in footnotes to the appropriate paragraphs of 
the revision are printed the more significant remarks of the Reporter 
explaining the suggested changes and the commentaries of the CITEJA 
Experts at the Cairo meeting. 
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THE NORTHWESTERN UNIVERSITY INSTITUTE 
OF AERONAUTICS 


The many varied problems confronting aviation are being solved 
by the research activities carried on by industry, government, special 
research agencies, and the universities. Several educational institu- 
tions in the country have made excellent contributions in a single field 
or department, but, to date, no university has offered a well coordinat- 
ed research program in all those schools, departments and areas asso- 
ciated with aviation. This is what Northwestern University, through 
its Institute of Aeronautics, proposes to do. 


Northwestern believes that there are some research activities which 
can be carried on to greater advantage by a university than by any 
other agency. The recent war experience would tend to confirm this 
viewpoint. Further, the problems which confront aviation — as a 
result of the tremendous growth forced upon it by two world wars — 
are so numerous and so complex that any additional offer of assist- 
ance — if coupled with an ability to perform — will be appreciated. 


Northwestern has long been identified with aviation and, by estab- 
lishing the Institute of Aeronautics, has merely broadened the scope 
of the Air Law Institute — founded in 1929 in affiliation with the 
School of Law — to include research activities in all schools of the 
University. Problems seldom are solely engineering, financial, legal, 
or medical in nature. They usually cut across several fields and their 
solution frequently requires a number of experts with different kinds 
of training. The university which can quickly and easily assemble a 
team of scientists who are experienced and interested in aeronautical 
matters and who possess business, engineering, legal, and medical tal- 
ent, would seem to be in a superior position. 

Northwestern believes that it understands something of the signif- 
icance of aviation’s role in our civilization; it is interested in “grow- 
ing up,” in intimate relation, with aviation in all its phases; and it feels 
that it can make a worthwhile contribution to aviation’s expanding 
usefulness. 


At a later date the Institute plans to issue a bulletin which will 
state the University’s interest in the field. It will set forth the re- 
sources of manpower, plant, and equipment which are presently avail- 
able, explain the procedures for having specific research assignments 
carried on by the University, and show how the provision of endow- 
ment funds would make possible enlarged and continued services to 
aviation. 


STATE AND LOCAL 


Department Editor: Madeline C. Dinu* 


ACTIVITIES OF THE NATIONAL ASSOCIATION OF STATE 
AVIATION OFFICIALS (NASAO) 1941-1947 


By L. L. Schroedert 


ITH the advent of the war in 1941, NASAO unanimously agreed to 

become inactive when many of the members were called to active 
duty in the armed forces. Dexter Martin, Director of Aeronautics for South 
Carolina, was named to serve as interim president. 

In late 1942 and in 1943, the first Lea bill, H.R. 1012, was introduced 
in Congress under active sponsorship. At the first National Aviation Clinic 
at Oklahoma City in November, 1943 an effort was made to gain the en- 
dorsement of the delegates to this proposed legislation. Since the bill ap- 
peared to be inimical to the interests of the States, the small group of state 
aviation officials who were delegates to that Clinic, hastily met, reactivated 
the NASAO with Dexter Martin as president, for the purpose of taking 
an aggressive interest in proposed national and state aviation legislation. 

On January 8, 1944, representatives of all major segments of the avia- 
tion industry gathered in Washington under the auspices of Roscoe Turner 
and formed, at the national level, the Civil Aviation Joint Legislative Com- 
mittee, now reorganized as the Civil Aviation Legislative Council. At this 
and subsequent meetings, NASAO representatives were successful in their 
efforts to delete the objectionable features of H.R. 1012 and subsequently 
H.R. 3420. 

To insure that these activities would not be construed as entirely de- 
structive, the Executive Committee of NASAO determined to attempt to 
perfect an acceptable re-draft of the old Uniform Aeronautics Regulatory 
Act of 1935.1 Mr. William C. Green, Assistant Attorney General for the 
State of Minnesota, was requested to assist in the first draft of such a 
revision. First steps were consultations with Dr. Fred D. Fagg, Jr. of 
Northwestern University and with George B. Logan of St. Louis to pick 
up the threads of the work that had been done in the past. By the time of 
the second National Aviation Clinic in 1944 at Oklahoma City, a revised 
draft was ready for consideration and NASAO held its annual meeting prior 
to the Clinic. Invitations were extended to representatives of the Civil 
Aeronautics Administration, the Civil Aeronautics Board, and the Federal- 
State Relations Division of the Department of Justice, to attend. Three 
stormy days and nights were devoted to an examination of the draft, word- 
by-word and section-by-section. Attention was also given to a proposed 
revision of the State Airports Enabling Act. When the session was over, 
a draft had been completed which was accepted in principle by everyone 
present. This session marked the beginning of vastly improved relations 





* Madeline C. Dinu, Member of the Michigan Bar, Legal Counsel to the 
Michigan Aeronautics Commission and to the NASAO. . 

+President, NASAO; Commissioner, Minnesota Department of Aeronautics. 

1 Adopted by the National Conference of Commissioners on Uniform State 
Laws and the American Bar Assn. at Los Angeles, July, 1985, 11 Uniform L. 
Anno. 173, 1986 USAvR 384. Withdrawn from the active list of Uniform Acts 
recommended for adoption by the states, in August, 1943. See Handbook of 
N.C.C.U.S.L., 19438, 66. 
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between NASAO and the federal agencies interested in aeronautics. Shel- 
don B. Steers, recently returned from military service, and Director of 
Aeronautics for Michigan, was named president of NASAO for 1945. 

During the 1945 state legislative sessions, the Uniform Aeronautics 
Department Act, drafted at the 1944 convention at Oklahoma City, was con- 
sidered by the legislatures of most of the 44 states holding sessions in 1945. 
Some disagreement still remained, however, so that the Executive and 
Legislative Committees of NASAO returned to the task of revising and re- 
drafting, this time with very active assistance from the Civil Aeronautics 
Administration and the Department of Justice. By the time of the 1945 
annual meeting of NASAO, which was held in St. Louis, further revisions 
were ready for consideration. Again representatives of the Civil Aero- 
nautics Administration, the Civil Aeronautics Board, and the Department 
of Justice attended for the purpose of discussing the Uniform Acts so that 
an acceptable compromise might be reached. This was not accomplished, 
with the result that the convention directed its newly elected president, 
William L. Anderson, and his Executive Committee, to discuss the matter 
directly with the heads of the interested federal agencies. As a conse- 
quence, a meeting was held in February of 1946, with T. P. Wright, William 
A. M. Burden, George Burgess and their staffs for the purpose of discussing 
the disagreement and formulating an acceptable statement of policy to 
guide the revision of the State Aeronautics Department Act. With the 
valuable assistance of the State Relations Division of the Department of 
Justice and the persistent efforts of George Burgess and William L. An- 
derson, such a statement of policy was finally adopted which has been the 
guide, with some subsequent modifications, for all federal-state relations 
to date. 

The long process of re-drafting an acceptable Uniform State Department 
Act again occupied a considerable portion of time of the Executive Com- 
mittee of NASAO until late spring of 1946 when a Uniform Aeronautics 
Commission or Department Act was evolved which, with a few minor 
changes, received endorsement outright or in principle of virtually every 
segment of the aviation industry. It has been endorsed by the Civil Aero- 
nautics Administration, the State Relations Division of the Department of 
Justice, and the Council of State Governments. 

The following major changes of substance were made in the approved 
revision: 

1. The revised Act includes a new section (section 13) making it a 
violation of state law to operate an aircraft in a careless or reckless man- 
ner, punishable in the state courts by fine or imprisonment and by a 
prohibition against operation of an aircraft within the state for a period 
of time prescribed by the court, but not to exceed one year (section 23) ; 
which punishments are coupled with a system of reporting between state 
and federal agencies (section 24). 

2. Provisions of the former bill concerning state registration of fed- 
eral airmen and aircraft certificates have been deleted, and there is in- 
cluded in the act a new section (section 15) providing for resident pilot 
and aircraft registration annually, based solely upon the possession of 
appropriate federal certificates and the payment of required fees. Pilot 
registration fees are to be nominal, not exceeding $1.00, while fees for 
aircraft registration are to be in lieu of all personal property taxes which 
might otherwise be levied upon aircraft. As an aid to enforcement of 
section 13 (discussed in paragraph 1 above) it is provided in section 23 
(b) that section 13 convictions shall be noted upon the violators’ certifi- 
cates of pilot registration. However, neither pilot nor aircraft registra- 
tions are made revocable for any reason. 
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8. The provisions relating to the licensing of airports have been con- 
siderably revised in new section 17. There has been substantial alteration 
of the provisions relating to state owned and operated airports, in new 
section 7. 


4. The “conformity” provision of the old act (former section 6, sub- 
division 4) has been rewritten to specify that no state regulation shall 
be inconsistent with federal laws or regulations (see new section 12 (b), 
with a footnote appended to suggest the use of the old provision only 
where that suggested in the text of the revised act would be uncon- 
stitutional. 


These same groups, which worked on the difficult State Aeronautics or 
Department Act, also developed in cooperation with the National Institute 
of Municipal Law Officers acceptable revisions of the Municipal Airports 
Enabling Act and the Uniform Zoning Act, each of which is being pre- 
sented to the legislative bodies of the several states with the recommenda- 
tion that their existing state legislation be amended to conform as nearly 
as possible to these recommended acts, or that new legislation be adopted 
conforming to these recommended acts. 


In the discussions of the State Aeronautics Department Act, it was 
constantly recognized that there were certain promotional or fostering 
responsibilities which could best be discharged by a state agency. Similarly, 
it was generally recognized from the start that responsibility for general 
air traffic rules, operating standards, the competency of airmen and the 
airworthiness of aircraft should rest at the federal level. The disputed 
- points were the extent of the state’s authority in the field of regulation, 
enforcement, and the licensing or registration. During the period of the 
constant redrafting in 1945 and 1946, civil aviation was surging to a new 
high level following the cessation of hostilities, and the urgent need for 
full coordination between municipal, state, and federal governments was 
demonstrated. This increased activity aided recognition on the part of 
both the states and the federal government of the need for the acceptance 
of some responsibility at the state level. Through diligent work on the 
part of the officers of NASAO and representatives of federal agencies, and 
through the effect of outside factions which began to demand a solution to 
the problem, a pattern for close administrative coordination between mu- 
nicipal, state, and federal authorities was established. At present it is con- 
fined to the area of safety regulations, enforcement, and fostering the 
development of airports. Whether this same cooperation can and should 
ultimately reach into the area of economic regulation remains to be seen. 
Certainly, should this extension become necessary, the task should not be 
difficult as state, municipal and federal agencies have demonstrated in the 
drafting of the Uniform Codes that they can, with the assistance of indus- 
try consultants, find an answer reasonably acceptable to federal, state and 
all others concerned. 


In the year 1947, NASAO is attempting to extend the spirit of coopera- 
tion into the area of technical administrative problems. Sub-committees 
on airport design standards and procedures, radio communication, air 
marking, weather reporting, legal problems, foreign relations, and aviation 
education, are exploring pertinent technical problems with all agencies and 
segments of the aviation industry having special interests therein. This is 
being done in an effort to evolve uniform administrative procedures based 
on reasonably uniform concepts and standards. The extent to which this 
can be accomplished will be the ultimate demonstration of the ability of the 
several levels of government and industry to solve their mutual problems 
by cooperative effort. 








FEDERAL 


THE NATIONAL TRANSPORTATION INQUIRY 
By John H. Frederick* 


N July, 1945 the Subcommittee on Transportation of the House Commit- 

tee on Interstate and Foreign Commerce sent a list of suggested topics 
dealing with the postwar national transportation problem to some 22,000 
companies, trade associations and individuals. By about a year later nearly 
five hundred statements were in the hands of the subcommittee each discuss- 
ing several of the suggested topics or presenting information of value on 
other aspects of the transportation situation. It might be noted, that the 
number of replies received was not necessarily indicative of their value 
since trade and other associations arranged with their memberships to avoid 
duplication and differences of opinion within an industry by filing state- 
ments representing the sentiments of large groups. 

All statements received were carefully read and classified according to the 
topics covered by the inquiry. A survey of the material submitted was the 
first step in discovering any defects and injustices prevailing under existing 
transportation laws and proposals of remedies therefor. It was the thought 
of the Subcommittee that the seeking of such opinions was the first step 
toward adjusting legislation and administrative control to an entirely new 
set of transportation conditions and that it might be a means of focusing the 
thoughts of leaders in the transportation field upon their own responsibili- 
ties, apart from legislation, in meeting the post-war situation in their 
industry. 

Among all the topics covered by the survey and on which comments were 
received, certain ones stood out as most significant. None of these was 
particularly new, but they were all disturbing particularly at this time either 
to the transportation industry as a whole or to particular segments of it. 
All are matters of national transportation policy, as distinct from matters 
of management, and as such demand thorough investigation in order to dis- 
pose of them in so far as practicable either through legislation or through 
discovery that they are not as great or important as they seem. These prob- 
lems are: 

1. Whether or not the regulation of all common carrier forms of 
transportation should be centralized in the Interstate Commerce Com- 
mission either as presently organized or under a reorganization. This 
question might well be considered under two heads: (a) for domestic 
carriers, (b) for combined domestic and foreign carriers. 

2. The wisdom of control and operation of one form of carrier by 
another and, if permitted at all, under what circumstances and condi- 
tions. This is familiarly known as “integration.” 

3. Whether, under present conditions, the Federal government is 
warranted in continuing the promotion of one or more types of common 
carriers but not of others, and in granting aid to certain types but not 
to others; except on a self-liquidating basis. 

4. The exemption of common carriers from the application of the 
anti-trust statutes where the activities in question are under the super- 
vision of the Federal regulatory agency. 





* Professor of Transportation at the Univérsity of Maryland and presently 
Consultant to the House Committee on Interstate and Foreign Commerce direct- 
ing the National Transportation Inquiry and writing the subcommittee report 
on the results of the survey. 
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5. Whether the present regulatory bodies, working within the frame- 
work of existing statutory authority, can be deemed to have sufficient 
scope and to have developed administrative practices adequate to deal 
with the rapid movements of economic events; and the results of actions 
by other government agencies over which they have no control but which 
act without reference to common carrier revenue needs. This is particu- 
larly important when one considers the financial position of all carriers 
today and the need for their building up reserves, attracting private 
capital, and maintaining their properties in condition so that services 
and employment may be maintained during periods of depression. 

What action may be taken on the above or other subjects remains for the 
subcommittee to decide. However, because of the nature of the survey, with 
statements being filed by interested parties without any knowledge of what 
others might be saying on the same subject; and because of the narrow 
margin of opinion, one way or the other, on several controversial points, the 
Subcommittee has obviously not yet reached the point where it can take a 
position on any of these points. The Subcommittee will, therefore, probably 
continue as a neutral, fact-finding body until all parties have had an oppor- 
tunity to discover what others have said on the subjects in which they are 
most interested. A summary of the chief statements filed with the Subcom- 
mittee and the conclusions reached by them has been published! and it is 
hoped that this will serve to bring forth any conflicting opinions and add 
further information. In all probability, the next official step will be the 
holding of a series of hearings on the important topics listed above, or 
others, with the idea of developing possible legislative proposals in line with 
a national transportation policy fair to all competing agencies, to the using 
and investing public, and to labor. Such hearings will give all interested 
parties a chance to be heard and to present the Subcommittee and others 
with an opportunity for cross examination, something not possible when 
information is obtained on the basis of written statements alone. 





a 1 House Report 2735, 79th Cong. 2d Sess., Government Printing Office, pp. 
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Department Editor: Richard Kermit Waldo* 


RECENT ACTIVITIES OF PROVISIONAL INTERNATIONAL 
CIVIL AVIATION ORGANIZATION (PICAO) 


HE last four months of 1946 were particularly active ones for PICAO. 

After a summer recess of two months, the Interim Council held its 
sixth session in Montreal from September 4 to November 18, 1946. During 
the period, the Council’s Air Transport and Air Navigation Committees 
were in substantially continuous session. Five technical divisions of the 
Air Navigation Committee met and the third and fourth of PICAO’s re- 
gional air navigation meetings were held. 


GENERAL DEVELOPMENTS 

Draft Agreement with the United Nations. A draft agreement defining 
the relationship between the United Nations and the permanent Interna- 
tional Civil Aviation Organization (ICAO) was concluded by negotiating 
committees representing the Economic and Social Council of the U. N. and 
the Interim Council of PICAO, on September 28, 1946 at Lake Success, N. Y. 
The draft agreement was approved by the U. N. General Assembly on 
December 14, with the condition that ICAO comply with any decision 
regarding Franco Spain made by the U. N. General Assembly. The latter 
simultaneously passed a resolution recommending that the “Franco govern- 
ment of Spain be debarred from membership in international agencies es- 
tablished by or brought into relationship with the United Nations, and from 
participation in conferences or other activities which may be arranged by 
the United Nations or by these agencies, until a new and acceptable gov- 
ernment is formed in Spain.” The draft agreement is subject to final ap- 
proval by the First Assembly of ICAO, scheduled to meet on May 6, 1947. 

Rules for the Settlement of Differences Between States. Certain amend- 
ments in the rules for the settlement of differences between states were 
prepared by the First Interim Assembly of PICAO. These amendments were 
revised by a special legal committee, approved by the Council, and forwarded 
to Member States. The practical application of these rules was foreseen in 
a further Council resolution which requested Member States to submit the 
names of persons qualified to serve as members of committees, as arbitrators 
or as umpires for the settlement of differences. 

Joint Support Program. The Joint Support Committee of the Interim. 
Council gave considerable attention to the problems of financing the installa- 
tion and operation of aids to international air navigation and the training 
of operating personnel, at locations where Member States themselves might 
be individually unable to provide the required aid. The development of this 
program is necessarily a slow one because of the complex problems involved. 





* Special Assistant on PICAO Matters, Aviation Division, U. S. Department 
of State; Adviser, U. S. Delegation to the First Interim Assembly of PICAO, 
Montreal, May-June, 1946; Secretary of Subcommittee on PICAO Matters of the 
interdepartmental Air Coordinating Committee, 1945-46. Formerly, Chief, Re- 
search Sec., Aviation Div., Dept. of State; Air Transport Analyst for TWA, PAA, 
BEW and WPB, and Economic Analyst for Dept. of Commerce. Author of pioneer 
air cargo studies published in 1944-45 by Edward S. Evans Transportation Re- 
search. A.B., 1940 Univ. of Pennsylvania; graduate work in Transportation and 
International Organization at American Univ., 1944-47. EDITOR’S NOTE: Mr. 
Waldo has undertaken to edit this department in his personal capacity, rather 
than as an officer of the Department of State. 
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AIR TRANSPORT 


Statistical Reporting Forms. The Council approved for use in 1947, sim- 
plified statistical reporting forms, which were prepared by the Air Transport 
Committee assisted by governmental and IATA experts. A new Statistical 
Division of the Air Transport Committee was formed to develop statistical 
reporting forms for 1948. 

Multilateral Air Transport Agreement. A subcommittee of the Air Trans- 
port Committee, comprising representatives of seven Member States, 
developed three successive preliminary drafts of a proposed Multilateral 
Agreement on Commercial Rights in International Civil Air Transport. A 
definitive draft is to be submitted to the Air Transport Committee in Janu- 
ary 1947 on the basis of the discussion to date, accompanied by a full report 
setting forth the underlying principles of the draft agreement and the 
reasons governing its various provisions. The draft agreement will subse- 
quently be passed upon by the Interim Council of PICAO, sent to all Member 
States for study, and submitted to the First Assembly of ICAO. 

Views on the Warsaw Convention. The Air Transport Committee agreed 
not to submit views on the technical aspects of the Warsaw Convention at 
CITEJA’s November 1946 meeting, because of insufficient response to 
PICAO’s inquiry to Member States on the subject. 


AIR NAVIGATION 


Technical Divisions of the Air Navigation Committee. During the period 
under review, the Technical Divisions on Meteorology, Communications, 
Search & Rescue, and Rules of the Air & Air Traffic Control held their 
second meetings in Montreal. In general, each division did further work on 
the PICAO Recommendations for Standards, Practices and Procedures in 
their respective fields of air navigation, and considered matters arising from 
the regional air navigation meetings held thus far. 

Keen interest was shown in the meetings of the Special Radio Technical 
Division, from October 30 to November 23, 1946, which meetings were pre- 
ceded by demonstrations in the United Kingdom, the United States and 
Canada. The special division took substantial steps toward world-wide 
standardization of radio aids to air navigation, after reviewing the full 
range of navigation equipment now available to civil aviation. The division 
made recommendations in each category of air navigation aids: instrument 
approach and landing systems, short and long range navigation systems, 
and aerodrome zone aids. 

Regional Air Navigation Meetings. These meetings are for the general 
purpose of determining requirements in air navigation matters peculiar to 
the various regions of the world. The meetings provide an opportunity for 
study and agreement on the introduction of PICAO Recommendations for 
Standards, Practices, and Procedures. PICAO held the third and fourth of a 
series of ten such conferences. The PICAO Caribbean Regional Air Naviga- 
_ tion Meeting was held in Washington, D. C. from August 26 to September 13, 

1946, and the PICAO Middle East Air Navigation Meeting in Cairo from 
October 1 to October 18. 

The Council decided that the North Atlantic Procedures, developed at the 
first of the regional conferences, should be introduced on November 1, 1946, 
and that the date of the introduction of the European-Mediterranean Pro- 
cedures, developed at the second conference, should be postponed for the 
time being. 

North Atlantic Weather Stations Agreement. The London Conference on 
North Atlantic Weather Stations met under the auspices of PICAO from 
September 17 to September 25, 1946 and drew up an international agreement 
providing for the operation of thirteen Atlantic weather stations. The estab- 
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lishment of this network, originally recommended by the PICAO North 
Atlantic Air Navigation Meeting in March 1946 represented the first major 
successful effort in joint international support of PICAO’s regional air 
navigation program. 

The weather stations will be located at strategic points across the North 
Atlantic, and will provide constant meteorological information, navigational 
aids, and search and rescue facilities for aircraft in distress, in addition 
bringing incidental benefits to shipping, fishing, agricultural and other 
activities aided by weather forecasts. Floating weather stations were used 
during the war with marked success, but their number has since been greatly 
reduced. Four of the thirteen stations are already in operation and it is 
expected that the system will be completed by July 1, 1947. 

Some of the floating weather stations will be provided and maintained by 
a single nation while others will be the joint responsibility of two or three 
countries. Nine states of the North Atlantic Region—Belgium, Canada, 
France, Ireland, the Netherlands, Norway, Sweden, the United Kingdom and 
the United States—are to participate directly in the conduct or financial 
support of the operations. The agreement will be valid until June 1950 and 
ICAO will convene a conference in 1949 to consider its renewal. 


ADMINISTRATION 


Trainee Plan. A plan for introducing a small number of persons sponsored 
by Member States into the Secretariat on limited term appointments has 
been for some time under consideration. The First Interim Assembly ap- 
proved the development of such a program and the Council recently directed 
that a plan be developed and implemented as soon as possible. It is antici- 
pated that the program will contribute to the dissemination of knowledge 
of PICAO activities and that the Organization and participating States will 
derive mutual benefit from it. 


PROGRAM FOR FIRST QUARTER OF 1947 


The Interim Council is to reconvene on January 7, 1947, and its Air Trans- 
port and Air Navigation Committees shortly thereafter. The Council’s 
Committee on the International Convention will meet for the first time on 
January 20, 1947, to consider the further development or improvement of 
the permanent Convention, either by amendment of the document or by 
action of the Council or Assembly designed to implement its present 
provisions. 

The second meetings of five of the technical divisions of the Air Naviga- 
tion Committee are scheduled for January and February. These will cover 
the fields of Personnel Licensing, Aeronautical Maps and Charts, Accident 
Investigation, Airworthiness and Airline Operating Practices. The South 
Pacific Regional Air Navigation Meeting will convene in Melbourne, Aus- 
tralia on February 4, 1947. 

Highlighting the quarter is the anticipated simultaneous deposit on March 
1, 1947 of sufficient instruments of ratification to bring the permanent Con- 
vention into force as of April 1. By the end of 1946, fourteen states had 
deposited their instruments, out of the twenty-six required. The date for 
the convening of the First Assembly of ICAO under the Convention has 
been set for May 6, 1947. 

R. K. W. 
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CITEJA MEETING IN CAIRO, NOVEMBER 6-17, 1946 


The XV Plenary Session and the several Commissions of CITEJA met 
in Cairo, Egypt, November 6-17, 1946. Approximately 20 countries were 
represented. The United States Delegation consisted of Messrs. John C. 
Cooper (Institute for Advanced Study, Princeton, N. J.), Richard E. Elwell 
(General Counsel, CAA), Arnold W. Knauth (Specialist in Maritime and 
Aviation Law, Department of Justice), Emory T. Nunneley, Jr., Chairman 
(General Counsel, CAB), Edward C. Sweeney (Professor of Law, North- 
western University), Stuart G. Tipton (General Counsel, Air Transport 
Association). 

Meetings of the several Commissions were held from November 6th to 
16th. It was determined at the opening meeting that, due to the limited 
size of some of the delegations and the interest of most delegates in the 
work of more than one Commission, only one Commission would meet at a 
time. The First Commission met on November 14 and 16 and discussed the 
draft convention on Aircraft Recordation and Aircraft Mortgages. The 
Second Commission met on November 9 to 12 and the discussion was di- 
rected primarily to the questions relating to revision of the Warsaw Con- 
vention. There was no meeting of the Third Commission. The Fourth 
Commission met on November 7 and 8. Its discussions were concerned 
primarily with the draft convention on the Legal Status of Aircraft Com- 
mander. 

The Plenary Session was opened on November 15 by Mr. Roushdy Bey, 
Assistant Secretary of State for Air for Egypt. Dr. Beheri of Egypt was 
voted President of the session which held meetings on November 15, 16, 
and 17. 

The results of the meetings of the Commissions and of the Plenary 
Session were as follows: 

1. Draft Convention on Legal Status of Aircraft Commander. This was 
considered in the Fourth Commission and in the Plenary Session. There 
was adopted a draft Convention on the Legal Status of Aircraft Commander, 
and a resolution transmitting such draft convention to PICAO with a rec- 
ommendation that it be adopted by the next Assembly of PICAO, or its suc- 
cessor. The text thereof is set forth on page 84, infra. It defines the 
aircraft commander, his authority with respect to matters of safety and 
discipline on board the aircraft, the period of time he may exercise this 
authority and the extent to which the commander may bind his principal 
in incurring expenses necessary for completion of the flight and for safe- 
guarding persons and property aboard the aircraft. As approved by CITEJA 
the draft convention was substantially in accordance with the views of the 
U. S. Delegation, with the exception of one or two provisions. It contains 
no provisions concerning the status of the aircraft crew other than the com- 
mander, as it was agreed in the Fourth Commission that this was a sub- 
ject which should be treated in a separate convention, the provisions of 
which were not discussed at the meetings in Cairo. 

2. Revision of the Warsaw Convention. There was extended discussion 
in the Second Commission regarding the proposed revision of the Warsaw 
Convention. The Convention sets forth the conditions under which the 
operators of aircraft will be responsible for damages to persons and prop- 
erty in international transportation and defines the form and effect of air 
transport documents, consisting of passenger tickets, baggage checks and 
waybills. It was agreed that it was inappropriate at this time to undertake 
revision of the Warsaw Convention, and that further experience was re- 
quired, particularly in relation to certain provisions, before revision of the 
Convention should be undertaken. However, various provisions of the draft 
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convention submitted by Mr. K. M. Beaumont, as Reporter, were discussed 

at considerable length, and the views of the experts with regard thereto 

were recorded for further reference and consideration. The following 

resolution was adopted and transmitted to PICAO (CITEJA Cairo Doc. 13; 

PICAO Doc. 2359, LG/5, 29/11/46, page 1): 

“In pursuance of resolution No. LE/33 of the first Interim Assembly of 
the PICAO, the CITEJA has reviewed the whole Convention of Warsaw 
and has considered (inter alia:) 

“1. Observations of the International Chamber of Commerce, the Interna- 

tional Air Transport Association and the International Union of Aviation 

Insurers, 

“2. A further report on revision of the Convention of Warsaw submitted 

to the Second Commission by its reporter Major K. M. Beaumont, 

“3. The draft of a new Convention annexed to the last mentioned report, 

and 

“4, A Summary of the discussion of the last mentioned draft Convention 

by the Second Commission at its Meeting at Cairo in November 1946. 

“a. The CITEJA resolves that the said Report shall be transmitted im- 
mediately to the PICAO together with the draft of the said new 
Convention, the aforesaid Summary and, as soon as possible, the 
Minutes of the discussions of this matter. 

“b. The CITEJA is of opinion that the aforesaid Report and draft of a 
new Convention, in conjunction with the Summary and Minutes of 
the discussions, constitute a useful basis for further study of the 
subject of revision of the Convention of Warsaw. 

ec. Pending the receipt from the IATA, of suggestions which are await- 

ed, concerning technical matters, including traffic documents, the 

CITEJA is unable to finalize the draft of a new Convention and in 

view of the great and continuing growth of International Air Trans- 

portation following the termination of the War, considers that fur- 
ther study of certain aspects is necessary. 

“d. The CITEJA recommends that further study of this subject should 
be undertaken by the PICAO or its successor, through the medium 
of its permanent Committee on International Air Law, or otherwise, 
and that, in order to assist States concerned copies of the above men- 
tioned report, draft Convention and Summary be circulated to such 
States as a basis for further study before the next Meeting of the 
Assembly of the PICAO.” 


Subsequent to the session and without express authority, Mr. Beaumont, 
the Reporter, has prepared a second draft revision of the Warsaw Conven- 
tion incorporating the recommendations made at Cairo upon which he con- 
sidered there was substantial agreement. This draft was forwarded to 
PICAO for such assistance as it may be in its further study of the matter. 
The text of this second revision and that of the Warsaw Convention as 
adopted October 12, 1929 are set forth in parallel columns commencing on 
page 87, infra, with reference in the footnotes to the most helpful por- 
tions of the Beaumont report and the summary of discussions thereof at 
Cairo. 


3. Draft Convention on the Recordation of Aircraft and Aircraft Mort- 
gages. Extended discussion took place of the report prepared by Mr. De 
Smet of Belgium concerning the recommendations CITEJA should make to 
PICAO in response to the questions posed in the document adopted by the 
First Interim Assembly of PICAO in June 1946 (PICAO Doc. 1859, LE/44 
of June 17, 1946) regarding the draft convention on Recordation of Title 
to Aircraft and Aircraft Mortgages prepared by the Fourth Commission 
of the Assembly. This convention provides for the recording by each con- 
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tracting state of title to aircraft engaged in international flights and the 
recording of mortgages and other similar encumberances on such aircraft, 
with a view to their being accorded recognition in other contracting states. 
4s a result of this discussion, answers to be transmitted to PICAO were 
agreed upon in the Commission, and preparation of a report stating them 
in both French and English was entrusted to Mr. De Smet (aided by Mr. 
Beaumont as to the English text). In the Plenary Session a resolution 
transmitting this report, and also the report of Mr. De Smet to CITEJA, to 
PICAO was adopted. 

4. Relation of CITEJA to PICAO. There was a good deal of discussion 
in the Plenary Session regarding the relation of CITEJA to PICAO (or its 
successor). Finally the following resolution was adopted containing sug- 
gestions to PICAO with regard to the manner of setting up the permanent 
legal committee: 

a. That the method of preparing draft conventions used by CITEJA, 
including the designation of a member of the committee as a re- 
porter, be retained by the Legal Committee; 

. That meetings of the Legal Committee be fixed so that one coincides 
with the annual meeting of the Assembly, and the Legal Committee 
have the option to fix the time and place of any supplementary meet- 
ings; 

. That the Legal Committee have authority to choose its own Presi- 
dent from its members; 

. That the draft conventions prepared by the Legal Committee be 
submitted for approval to Conferences on International Air Law 
where qualified representation of the States has been adequately 
assured, particularly when such conferences coincide with the an- 
nual Assemblies of ICAO; 

. That ICAO consider the admission of States not members to the 
meetings of the Legal Committee under conditions deemed proper 
by ICAO; 

. That the specialized personnel of the Secretariat of CITEJA be 
utilized by ICAO, and that their competence and services to CITEJA 
be specially considered in determining their situation; 

. That the governments participating in CITEJA authorize the Sec- 
retary-General to place at the disposition of the Legal Committee 
all the records and archives of CITEJA. 


The United States Delegation refrained from voting on this resolution 
inasmuch as their instructions covered only a portion of the matters cov- 
ered in the resolution. 

In addition to the foregoing, a resolution was adopted providing that if 
the Chicago Convention were by then ratified by enough States so that the 
next Assembly in Montreal was that of the permanent organization, there 
would be held in Montreal concurrently with such Assembly meeting a 
Plenary Session of CITEJA, the chief purpose of which would be the liqui- 
dation of CITEJA. A resolution was also adopted appointing Mr. Georgi- 
ades, or in case he was unable to act, Mr. Wilberforce as a committee of one 
to prepare a plan of liquidation for submission at the final meeting of 
CITEJA in Montreal. 
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THE INTERNATIONAL AIR TRANSPORT ASSOCIATION 
(IATA) — 1946 ACTIVITIES 


I. PREFACE 


1946 was a year of organization and great activity for IATA, an asso- 
ciation of more than 60 international airline operators. First was the organi- 
zation of IATA itself, with its diversified staff, headquarters in Montreal 
and branch offices on several continents. By late spring the work of all 
departments was fully under way. Administered by the central establish- 
ment, over 200 days of meetings of four standing committees and innumer- 
able sub-committees, staffed by the airline members of IATA, were held 
in various parts of the world. 


II. TECHNICAL 


Perhaps the busiest of these committees was the Technical, whose job 
has been to work with PICAO in adapting the aeronautical advances of the 
wartime years to postwar international civil air transport. A large num- 
ber of IATA recommendations were made to PICAO and have helped to 
bring the benefit of practical operating experience to the drafting of Stand- 
ards and Recommended Practices in all the diverse technical fields of air 
navigation. Nearly 200 practicing technical experts participated in the 
various Technical Committee sessions, PICAO divisional meetings, and 
Regional Air Navigation meetings. 

IATA is also concerned with other technical matters of operating pro- 
cedure and practice which do not come strictly within the purview of 
PICAO. Here much was done to standardize and bring about uniformity 
between airlines of all continents. Pariculdrly valuable results were ac- 
complished by the exchange of technical opinions and talent among Amer- 
ican and European operators whose prewar operating experiences seldom 
overlapped. 


III. TRAFFIC AND RATE MATTERS 


The IATA Traffic Committee has made equally impressive progress to- 
ward bringing the commercial practices of the airlines into worldwide 
uniformity. A standard agreement between airlines and travel agencies 
is being put into effect through the IATA Traffic Conferences. Standard 
tickets and baggage checks are in the final processes of adoption, as is a 
standard inter-line agreement on an international traffic communications 
code. The function of the Traffic Committee is to draft principles which 
are applied to actual traffic practice by the Traffic Conference. Much has 
been done in this manner to bring uniformity into such matters as dis- 
counts, baggage allowances and others which directly concern the pas- 
senger. 

The important responsibility of making recommendations in regard to 
rates, tariffs and related matters to the various interested governments for 
their approval has also been handled by Conference. In this important 
field, the IATA Conferences have adopted the principle that the price of 
air transport shall bear a reasonable relationship to the ascertained cost 
of the most efficient operation, a dynamic concept of rate-regulation which 
should function to reduce rates automatically as operations are made more 
efficient and economical. 

The Traffic Committee has had charge of IATA’s campaign to aid in the 
adoption by governments of PICAO’s recommendations for cutting the red 
tape which now hampers international travel by air. Significant advances 
have been made as the result of the cooperation of these two organizations 
with the individual governments. 
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IV. FINANCIAL 

In the financial field, the major achievement of the year has been the 
creation of the IATA Clearing House, an unprecedented international finan- 
cial institution which, directed from Montreal, will handle the interline 
transactions of its members and reduce them from two score currencies to 
terms of dollars and sterling. The savings in internal administration in 
accounting and in protection from exchange risk are expected to be impres- 
sive. The Financial Committee has also made progress in the study of a 
uniform system of accounts and, with PICAO, toward a uniform system of 
statistical reporting. A continuing study of airline insurance problems 
was begun during the year. 

V. LEGAL 

IATA’s Legal Committee has been occupied with the continuing study 
of the international agreements on which world air transport is based. It 
is cooperating with PICAO and CITEJA on the adaption to postwar con- 
ditions of the Warsaw Convention, which governs relationships between 
international air carriers and their customers. IATA legal experts have 
also assisted in the drafting of new international conventions relating to 
aircraft mortgages and recordation of title which are now being examined 
by governments and other interested parties. 


VI. GENERAL 
The goal of IATA, which dovetails with that of PICAO, is to promote 
safe, regular and economical air transport for the benefit of the peoples of 
the world. Just as the operation of an airline resolves itself to the meticu- 
lous performance of a multitude of details, much of IATA’s work is 


concerned with the unglamorous inspection and revision of procedures, 
practices and papers. The gradual accretion of these small decisions, how- 
ever, like the building of a coral reef, is already contributing to a strong, 
safe and lasting pattern of efficient and economical air transport. 


R. K. W. 





LEGAL STATUS OF AIRCRAFT COMMANDER—DRAFT 
CONVENTION 


At the 15th Plenary Session of CITEJA held at Cairo, Egypt on Novem- 
ber 16, 1946 the CITEJA adopted the following draft Convention con- 
cerning the Legal Status of the Aircraft Commander and a resolution 
transmitting it to PICAO with a recommendation that this draft Conven- 
tion be submitted for approval to a Conference on Private International 
Air -Law convened by the PICAO. 


RESOLUTION ADOPTED BY CITEJA! 


“Requests its Secretary-General to transmit to the States members of the 
Committee, as well as to the PICAO, the draft International Convention con- 
cerning the Legal Status of the Aircraft Commander in the form in which it 
was adopted during the present session, 

“Recommends that the said draft be submitted for approval to a Confer- 
ence on Private International Air Law convened by the PICAO, 

“Emphasizes the interest in having the terms: operator, international car- 
riage, used in the draft, defined by the PICAO in accordance with the meaning 
given to the said terms in the various conventions on International Air Law 


at present in force.” 
1CITEJA Cairo Doc. 30; PICAO Doc. 2417, LG/6, 5/12/46. 
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DRAFT INTERNATIONAL CONVENTION CONCERNING THE LEGAL STATUS OF THE 
AIRCRAFT COMMANDER? 


(ENGLISH TRANSLATION BY M. GARNAULT, CITEJA REPORTER) 


Article 1 

Any aircraft engaged in international carriage is required to have on 
board a person vested with the powers of commander. 

The choice of the commander shall be made by the operator of the aircraft. 

In the absence of the commander thus appointed or in case he is prevented 
from performing his duties, and the operators have failed to designate his 
successor, the functions of commander shall be exercised by the remaining 
members of the crew in the following order: pilots, navigators, flight engi- 
neers, radiomen and stewards. 

Within each such class of crew members, the order of succession shall be 
according to their rank as designated by the operator. 


Article 2 
During the periods specified in Article 5 hereof, the commander of the 
aircraft: 

a. shall be in charge of the aircraft, crew, passengers and cargo; 

b. shall have the authority and duty to supervise and direct the action 
of the crew and of the passengers to the extent necessary to insure 
order and the safe operation of the aircraft; 

c. shall have the authority, for serious cause, to disembark any member 
of the crew or any passenger at an intermediate stop; 

d. shall have authority over members of the crew within the scope of 
their employment, and in case of necessity, the determination of 
which is left to his judgment, may temporarily direct a member of 
the crew to perform service other than that for which the crew 
member was employed; 

e. may take any other action necessary to insure that orders or direc- 
tions given under this article are complied with by any crew member 
or passenger. 

Article 3 
The commander of the aircraft has the right, even without special agency: 

a. to make purchases necessary for the completion of the flight under- 
taken ; 

b. to have made repairs necessary to permit the prompt resumption of 
the flight; 

c. to make any arrangement and incur any expenses necessary to ensure 
the safety of the passengers and the crew and preservation of the 
cargo; 

d. to borrow money necessary for the execution of the measures author- 
ized in paragraphs a, b and c of the present article; 

e. to hire, for the duration of the current voyage, in replacement of 
any missing members of the crew, any personnel who are indispens- 
able for the completion of the voyage. 


Article 4 
The commander cannot, without special agency, sell the aircraft or by 
contractual act encumber it with mortgages or other right of the same 
nature. 
Article 5 
The beginning and end of the period during which the commander shall 
possess disciplinary power over the crew may be fixed by the operator. Such 





2 This English text, prepared by the Reporter, M. Garnault, was transmit- 
ted by CITEJA to PICAO. The document is identified as Revised PICAO Doc. 
2417, LG/6 of May 12, 1946. 
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power shall in any case be conferred upon the commander upon the embarka- 
tion of the crew. It shall cease at the earliest at each stop when the formali- 
ties of arrival have been completed or when the commander has been 
replaced in his command. 

The authority of the commander over the aircraft and the passengers, 
and the cargo on board, shall commence at the time the aircraft with passen- 
gers and cargo is turned over to him at the beginning of the flight until 
the termination of the flight when the aircraft, passengers and cargo respec- 
tively are delivered to the proper representatives of the operator or other 
appropriate authority. When the turnover of the aircraft, passengers and 
property shall actually occur shall be determined by the practices of the 
operator. 


Article 6 


The commander has the right in all countries and under all circumstances, 
of access to: 

a. The consul of the State of which any person whatsoever on board 
the aircraft is a national; 

b. the consul of the State in which the aircraft is registered ; 

c. the consuls of the States of which shippers or charters are nationals. 

After hearing the commander such consuls shall take such action as is 
in accordance with the consular laws and instructions of their respective 
countries. 

Whenever the commander goes first to the consul of a State other than 
that in which the aircraft is registered, the commander shall notify the 
nearest consul of the State in which the aircraft is registered as promptly 
as practicable. 

Article 7 


Births and deaths occurring on board the aircraft shall be recorded in the 
documents on board by the commander who shall deliver copies thereof to 
interested persons. He shall, as soon as possible, transmit certified copies 
thereof to the competent authority of the country in which the aircraft is 
registered, as well as to the country in which the next landing occurs, if the 
local authorities so request. 


Article 8 


The provisions of the present Convention shall not affect international 
conventions or internal legislation of the contracting States, defining the 
conditions of qualification of the aircraft commander. 


Article 9 


The present Convention shall be applicable in the case of any aircraft 
engaged in international carriage whenever the aircraft is registered in a 
contracting State or whenever the aircraft is being operated by an operator 
who is a national of a contracting State. 


Article 10 


The present Convention shall not apply to the commander in service on 
board military, customs, or police aircraft. 














WARSAW CONVENTION — COMPARISON OF 1929 TEXT WITH 


PROPOSED BEAUMONT REVISION (DRAFT OF DECEMBER 1946) 


WARSAW CONVENTION 
OF 19291 


CHAPTER I. 
SCOPE — DEFINITIONS 


Article 1 

(1) This convention shall apply to all 
international transportation of persons, 
baggage, or goods performed by air- 
craft for hire. It shall apply equally to 
gratuitous transportation by aircraft 
performed by an air transportation 
enterprise. 


(2) For the purposes of this conven- 
tion the expression “international 
transportation” shall mean any trans- 
portation in which, according to the 
contract made by the parties, the place 


BEAUMONT REVISION— 
DRAFT OF DECEMBER 1946? 


CHAPTER I. 
DEFINITIONS — SCOPE 


Article 2 

(1) This convention applies to all 
international carriage of passengers, 
passengers’ baggage and cargo by air- 
craft for remuneration. It also applies 
to gratuitous international carriage by 
aircraft performed by an air transport 
undertaking. 


Article 13 


For the purpose of this Convention the 
following words and expressions shall 
have the meanings undermentioned: 
“International Carriage’4 means any 

















1 Official U.S. text, U.S. Treaty Series, No. 876 (Gov’t Printing Office, 1934). 

2 This text was transmitted to PICAO by Mr. K. M. Beaumont, as Reporter 
for CITEJA, in December 1946 (PICAO Doc. 2617, LG/8, 20/1/47. Supplement 
to Doc. 2359, LG/5, 29/11/46). It was submitted without express direction from 
CITEJA, with this explanation: “The following document is based upon the draft 
of a new Convention originally attached to the Report of Major K. M. Beaumont 
presented to the XVth Meeting of the CITEJA in Cairo in November 1946. But 
the following draft includes a large number of revisions of the original, as a re- 
sult of discussions in Cairo. These amendments have been made with a view to 
incorporating, as far as possible, the suggestions made and opinions expressed by 
members of the Delegations present in Cairo. In some cases unanimous, or very 
general, opinions were expressed, although a number of points were left over 
for further consideration. The discussions in Cairo were most helpful to the 
Reporter. Consequently the draft which follows is considered to be a substan- 
tial improvement upon the original, and is therefore likely to be of more assist- 
om & the experts of the PICAO by whom the matter will have to be studied 
urther. 

8 The draft revision prepared by Mr. Beaumont in September 1946, referred 
to in note 2, supra, was annexed to a Report prepared by him containing helpful 
explanations of many of the proposed changes. The September Report and the 
draft of a new convention attached are found in PICAO Doc. 2359, LG/5, 
29/11/46. The more important comments (with minor editorial changes) are 
set forth; thus: “Article 1 is an entirely new Article comprising a number of 
definitions. Experience, and proceedings in the Courts, have demonstrated that 
the words and expressions referred to require more precise definition than is 
available (if at all) in the existing Convention. By incorporating definitions at 
the beginning, it is possible to simplify the body of the Convention... .” 

4Mr. Beaumont adds as a note to his December draft: “This was the new 
proposal submitted by the Reporter in Cairo for further consideration.” 

CITEJA Document 472/C of November 12, 1946 comprises a “Summary of 
Discussions” of the Beaumont draft of September 1946 by the 2nd Commission, 
comprising all the Delegations, in Cairo from 6 to 12 November 1946. It was 
prepared by the Reporter at the request of the CITEJA in order that it might 
be sent to PICAO to call attention to the most important points, expressions of 
opinions and suggestions made during the Cairo meeting. The more significant 
remarks (with minor editorial changes) are set forth. With respect to “Inter- 
national Carriage” the Summary states: “The meeting felt that this was perhaps 
the most important and difficult subject-matter of the whole Convention, and it 
was decided to leave the settlement of a definite formula for further study, bear- 
ing in mind that the expression might have to be based partly upon the nation- 
ality of the carrier (as suggested by the Reporter in conjunction with his defini- 
tion of ‘carrier’) and partly upon the place of departure or destination. It was 
desired that the scope of the Convention should be widened as much as possible, 
but recognized that the question of jurisdiction (Article 30, old Article 28) had 
an important bearing in the subject.” 
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of departure and the place of destina- 
tion, whether or not there be a break 
in the transportation or a transship- 
ment, are situated either within the 
territories of two High Contracting 
Parties, or within the territory of 
a single High Contracting Party, if 
there is an agreed stopping place with- 
in a territory subject to the sovereignty, 
suzerainty, mandate or authority of 
another power, even though that 
aneed is not a party to this convention. 

ransportation without such an agreed 
stopping place between territories sub- 
ject to the sovereignty, suzerainty, 
mandate, or authority of the same 
High Contracting Party shall not be 
deemed to be international for the 
purposes of this convention. 


(3) Transportation to be performed 
by several successive air carriers shall 
be deemed, for the purposes of this 
convention, to be one undivided trans- 
portation, if it has been regarded by 
the parties as a single operation, 
whether it has been agreed upon under 
the form of a single contract or of a 
series of contracts, and it shall not lose 
its international character merely be- 
cause one contract or a series of con- 
tracts is to be performed entirely 
within a territory subject to the sov- 
ereignty, suzerainty, mandate, or au- 
thority of the same High Contracting 
Party. 
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carriage (transportation) by air in 

which, according to the contract of 

carriage, 

(a) The carrier is a national of a 
Contracting State (or a company, 
corporation, partnership or other 
undertaking registered, or having 
its domicile in, a Contracting 
State), the place of departure or 
the place of destination is situate 
in the territory of a Contracting 
State and any landing is contem- 
plated in the territory of a State 
other than that in which the place 
of departure is situate; or 

(b) The place of departure and the 
place of destination are situate in 
the territories of different Con- 
tracting States; or 

(c’ The places of departure and des- 
tination are situate in the terri- 
tory of the same Contracting 
State and any landing is contem- 
plated in the territory of another 
State, whether a Contracting State 
or not; including contracts of 
carriage comprised in return 
tickets and relating to circular 
tours. 


Carriage performed by successive car- 
riers is deemed to be one undivided 
carriage if it was regarded by the 
parties to the contract as a single 
transaction or operation, whether 
agreed upon in the form of a single 
contract or of a series of contracts, and 
it does not lose its international char- 
acter merely because one contract or 
a series of contracts has to be per- 
formed entirely within the territories of 
a Single State. For the purpose of the 
above definitions the expression “Ter- 
ritory of a (Contracting) State” is 
deemed to comprise not only the terri- 
tory of the State concerned but also all 
territories subject to the Sovereignty, 
Suzerainty, Mandate, Authority or 
Trusteeship of such State. 


[EpiTor’s NoTE: The following definitions are found only in the Beaumont 
revision (Article 1) and are printed across the page to save space.] 


“Carrier”5 means the owner or operator of an aircraft who enters into a contract 


with a passenger or consignor. 


“Cargo” means anything carried on behalf of a consignor. 








“Cash on Delivery” means the sum to be collected, on behalf of a consignor, from 
a consignee of cargo upon delivery thereof to him. It may include the cost of 
the cargo, the cost of carriage, customs dues and any other expenses required by 
the consignor, under the contract of carriage, to be collected on delivery. 
“Charter” of an aircraft means the case when an entire aircraft, together with 
the crew required for its operation, is hired by the owner or operator thereof to 
a charterer for a particular voyage or series of voyages (voyage charter) or for 
a specified period (time charter). 

“Consignment Note’ means the air consignment note (air waybill) required to 
be completed in connection with the carriage of cargo by air. 





_ 5 Cairo Summary: “It was provisionally arranged to delete this definition. 
If it was eventually found necessary to have a definition the one given above was 
suggested. The definition is related to ‘International Carriage’.” 
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“Consignee” means the party who, according to the contract of carriage, is en- 

titled to receive cargo at the place of destination specified in the contract of car- 

riage. 

“Consignor” (shipper) means the party who enters into a contract with a carrier 

for the carriage of cargo by air. 

“Contract of Carriage” means the arrangement to carry by air made between a 

carrier and a passenger or consignor. 

“Contracting State’ means a State which has ratified or adhered to this Con- 

vention and whose denunciation thereof has not become effective. 

“Hand Baggage” means all articles which accompany a passenger in an aircraft 

and which are not included in registered baggage, as hereafter defined. Hand 

baggage may include live animals and cameras, if permitted by the regulations 

of the carrier. 

“International Carriage” [See supra, opposite Article 1 (2) of 1929 Convention]. 

“Last Carrier” means the carrier performing the last stage of the carriage (trans- 

portation) contemplated by the contract of carriage in all cases where more than 

one carrier engages in the carriage. Provided that, when the carriage actually ter- 

minates at a point short of the place of destination contemplated by the contract of 

carriage, the expression “last carrier” shall mean the carrier engaged in the 

carriage when it actually is terminated. 

“Passenger” means any person carried in an aircraft with the consent of the 

carrier, except persons bound to the carrier by a contract of employment who 

are carried in connection with their duties. 

“Period of Carriage (Transportation) by Air’ means:— 

(a) for the purpose of cargo and registered baggage [See infra, page 98, opposite 
Article 17 of 1929 Convention]. 

(b) for the purpose of passengers and hand baggage [See infra, page 99, op- 
posite Article 18 of 1929 Convention]. 

“Place of Departure’® means the place of departure referred to in the contract 

of carriage. 

“Place of Destination” means the place of destination referred to in the contract 

of carriage. 

“Registered Baggage” means all baggage and other articles accepted by the car- 

rier for carriage as registered baggage. Registered baggage may include live 

animals and cameras, if permitted by the regulations of the carrier. 

“Servants” (of a carrier) means (a) persons bound to a carrier by a contract of 

employment acting within the scope of their duties, and (b) authorized agents of 

a carrier acting within the scope of their agency, including servants of such 

agents. 

“Signatory State’ means a State which has signed this Convention but has not 

ratified or adhered to it. 

“Valuable Articles” means precious metals, coin, currency, notes, stamps, deeds, 

securities, jewelry, precious stones, pictures, furs, lace and other articles the 

value of which exceeds 2500 francs per kilogram of their weight, based upon the 

formula comprised in Article 25 (4). 








Article 2 
(1) This convention shall apply to 
transportation performed by the state 
or by legal entities constituted under 
public law provided it falls within the 
conditions laid down in Article 1. 


(2) This convention shall not apply to 
transportation performed under the 
terms of any international postal con- 
vention. 


Article 2 

(2) This convention applies to inter- 
national carriage performed by the 
State or by legally constituted public 
bodies, each of which is deemed to be 
a carrier when performing such car- 
riage. 

(3) This Convention does not apply to: 
(a) Carriage effected under arrange- 

ments with postal authorities.6 





& Cairo Summary: “This definition has a bearing both upon the definition 
of ‘international carriage’ and upon the obligatory requirements of traffic docu- 


ments. 


For the former purpose reference to ‘airport’ should be deleted, but for 
the latter purpose it would be desirable. 


It appears that differing definitions 


for the two purposes might be required, but no definition could be framed until 
(a) a definition of ‘international carriage’ was settled, and (b) the method of 
dealing with documents under Articles 3 to 9 was decided.” : 

6a Beaumont draft Article 2(3)(b) is found opposite old Article 34. 
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CHAPTER II. CHAPTER II. 
TRANSPORTATION TRAFFIC DOCUMENTS?’ 
DOCUMENTS 
SECTION I. PASSENGER TICKET SECTION I. PASSENGER TICKET 
Article 3 Article 3 


(1) For the transportation of passen- (1) Subject to the provisions of Ar- 
gers the carrier must deliver a passen- ticle 19, the carrier must deliver a 
ger ticket which shall contain the fol- ticket to each passenger carried, pro- 
lowing particulars: vided that: 

(a) A separate ticket need not be de- 
livered for a child under 2 years 
of age for whom no separate seat 
is reserved, who is carried by a 
passenger and who is included in 
the ticket of that passenger; 

(b) Members of a family travelling 
together in the same aircraft and 
between the same places of de- 
parture and destination may be 
included in one ticket. 

(2) Each passenger ticket must con- 

tain the following particulars :§ 





7 Mr. Beaumont notes on his December draft: “The following Articles 3 to 
10 will be eliminated altogether if it is decided to adopt the proposal of Brigadier 
R. O. Wilberforce, on behalf of the British Delegation which combines a new 
Article 3 with the principle that ICAO should determine from time to time the 
particulars which must compulsorily be included in traffic documents, and the 
regulations concerning the same.” ‘The Wilberforce proposal follows: 

“(1) The carrier shall deliver 

(a) for the carriage of passengers, a passenger ticket. 
(b) for the carriage of registered baggage, a baggage check. 

“(2) For the carriage of cargo every carrier has the right to require the 
consignor to make out and hand over to him a consignment note and every 
consignor has the right to require the carrier to accept this document. 

“(3) The International Civil Aviation Organization shall determine from 
time to time the particulars which must compulsorily be inserted in the pas- 
senger ticket, the baggage check and the consignment note, and the regulations 
concerning the same. Such particulars shall be such as will effectively protect 
the essential interests of carriers, passengers and consignors, in accordance 
with this Convention, and must, in any event, contain a statement that the car- 
riage is subject to the rules relating to liability, established by this Convention. 

“(4) Until such compulsory particulars and regulations are so determined 
they shall be as set out in the Annex to this Convention. [Note: These rules 
Sone the same as those comprised in Articles 3 to 10, unless others are 
ecided. 

“(5) The absence, irregularity or loss of a passenger ticket or baggage 
check, or of a consignment note, does not affect the existence or the validity of 
the contract of carriage which shall none the less be subject to the rules of this 
Convention. 

“(6) If a carrier accepts a passenger, registered baggage or cargo without 
having delivered a passenger ticket or a baggage check, or without a consign- 
ment note having been made out, or if the passenger ticket or baggage check 
or consignment note does not contain the compulsory particulars to be inserted 
by the carrier, the carrier shall be liable for any damage thereby caused to the 
passenger, consignor or consignee. 

“(7) The consignor is liable for all damage suffered by the carrier by rea- 
son of the irregularity, incorrectness or incompleteness of any particulars or 
statements inserted by the consignor in the consignment note.” 

8 Beaumont September Report: “It is suggested that the parti¢ulars com- 
prised in paragraph (2) are all that are necessary. For the reasons of traffic 
efficiency, it is desirable to restrict particulars and rubrics in traffic documents 
to the essential minima. There would seem to be no necessity to require particu- 
lars of ‘agreed stopping places’ in traffic documents. The normal sequence of 
events is that a passenger (or consignor) requests the carrier to provide specified 
carriage. The carrier quotes the fare or rate, and anything further which he 
requires to include in the contract, for the purpose of complying with the Con- 
vention, or otherwise. Normally this is done by the issue of a ticket against 























(a) The place and date of issue; 

(b) The place of departure and of 
destination; 

(c) The agreed stopping places, pro- 

vided that the carrier may reserve 

the right to alter the stopping 

places in case of necessity, and 

that if he exercises that right, the 

alteration shall not have the effect 

of depriving the transportation of 

its international character; 

The name and address of the 

carrier or carriers; 

A statement that the transpor- 

tation is subject to the rules re- 

lating to liability established: by 

this Convention. 


(d) 
(e) 


(2) The absence, irregularity or loss 
of the passenger ticket shall not affect 
the existence or the validity of the con- 
tract of transportation, which shall 
none the less be subject to the rules of 
this Convention. Nevertheless, if the 
carrier accepts a passenger without a 
posters ticket having been delivered 
e shall not be entitled to avail him- 
self of those provisions of this Con- 
vention which exclude or limit his 
liability. 


SEcTION II. BAGGAGE CHECK 
Article 4 
(1) For the transportation of baggage, 
other than small personal objects of 
which the passenger takes charge him- 
pon —_ carrier must deliver a baggage 
check. 


(2) The baggage check shall be made 

out in duplicate, one part for the pas- 

senger and the other part for the 

carrier. 

(3) The baggage check shall contain 

the following particulars: 

(a) The place and date of issue; 

(b) The place of departure and of 
destination; 

(c) The name and address of the car- 
rier or carriers; 

(d) The number of the passenger 

ticket; 
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(a) The places of departure and of 
destination. 

(b) The name of the carrier who 
makes the contract of carriage. 

(ec) The office or address of the car- 
rier, unless this is contained in his 
published timetables. 

(d) The name or names of the pas- 
senger or passengers. 

(e) A statement to the effect that 
“international carriage,” as de- 
fined herein, is subject to the rules 
relating to liability established by 
this Convention. 

(3) Other particulars or stipulations 

which do not conflict with the pro- 

visions of this Convention may be in- 
serted or referred to in the passenger 
ticket. 

(4) The absence, irregularity or loss 

of the passenger ticket does not affect 

the existence or validity of the contract 
of carriage, which shall none the less 
be subject to the provisions of this 

Convention. But if the carrier accepts 

a passenger without having delivered 

to him a ticket containing all the par- 

ticulars specified in paragraph (2) of 
this Article, he shall be liable to the 
passenger for any damage sustained by 
the passenger arising directly from the 
non-delivery to him of such a ticket.® 


SEcTION II. BAGGAGE CHECK 
Article 4 
(1) Subject to the provisions of Ar- 
ticle 19, the carrier must deliver a 
baggage check for the carriage of 
registered baggage. This must be pre- 
pared in duplicate, one part for the 
passenger and the other for the carrier. 


(2) The baggage check must contain 

the following particulars: 

(a) The places of departure and of 
destination. 

(b) The name of the carrier who 
makes the contract of carriage. 

(c) The office or address of the car- 
rier, unless this is contained in his 
published timetables. 

(d) The number of the packages, un- 
less a separate baggage check is 
issued for each piece of baggage. 

(e) The weight of the baggage com- 
prised in the baggage check. 





payment of the fare, or, in the case of goods, by acceptance of a consignment 


note delivered to him with the goods. 


Where regular airline operators are con- 


cerned, traffic documents normally refer to timetables, which indicate stopping 
places on the route contemplated in the contract. But routes and stopping places 
(or one or more of the latter), if agreed, can equally well be recorded in cor- 


respondence, or otherwise, between the parties. 


A carrier, seeking to prove that 


any particular carriage is ‘international carriage,’ has to show that a landing in 


a foreign country had been contemplated by the parties. 
ing this can well be left to the carrier. . 


The method of achiev- 


. . Carriers who are not regular air line 


operators, and do not publish timetables, should indicate in the contract of car- 
riage that foreign (‘international’) carriage is contemplated.” 
9 Mr. Beaumont on his December draft notes: “The same principle has been 


suggested for Articles 2(4), 4(4) and 9.” 
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(e) A statement that delivery of the 
baggage will be made to the 
bearer of the baggage check; 

(f) the number and weight of the 
packages; 


The amount of the value declared 
in accordance with Article 22 (2); 
A statement that the transporta- 
tion is subject to the rules relating 
to liability established by this Con- 
vention. 


(4) The absence, irregularity or loss 
of the baggage check shall not affect the 
existence or the validity of the contract 
of transportation which shall none the 
less be subject to the rules of this 
Convention. Nevertheless, if the car- 
rier accepts baggage without a baggage 
check having been delivered, or if the 
baggage check does not contain the 
particulars set out at (d), (f) and (h) 
above, the carrier shall not be entitled 
to avail himself of those provisions of 
the Convention which exclude or limit 
his liability. 


(g) 
(h) 


SEcTION III. ArR WAYBILL 


Article 5 
(1) Every carrier of goods has the 
right to require the consignor to make 
out and hand over to him a document 
called an “air waybill”’; every con- 
signor has the right to require the 
carrier to accept this document. 


(2) The absence, irregularity or loss 
of this document shali not affect the 
existence or the validity of the contract 
of transportation which shall, subject 
to the provisions of Article 9, be none 
the less governed by the rules of this 
Convention. 


Article 6 
(1) The air waybill shall be made out 
by the consignor in three original 
parts and be handed over with the 
goods. 


(2) The first part shall be marked 
“for the carrier,” and shall be signed 
by the consignor. The second part shall 
be marked “for the consignee”; it shall 
be signed by the consignor and by the 
carrier and shall accompany the goods. 
The third part shall be signed by the 
carrier and handed by him to the 
consignor after the goods have been 
accepted. 


(f) A statement that delivery of the 
baggage will be made to the bearer 
of the baggage check. 

A statement to the effect that 
“international carriage’ as de- 
fined herein, is subject to the rules 
relating to liability established by 
this Convention. 

Provided that particulars under (a), 
(b), (c) and (g) above need not be 
supplied if the baggage check contains 
the number of a passenger ticket issued 
as prescribed by Article 3. 

(3) Other particulars or stipulations 
which do not conflict with the provi- 
sions of this Convention may be in- 
serted or referred to in the baggage 
check. 

(4) The absence, irregularity or loss 
of a baggage check does not affect the 
existence or validity of the contract of 
carriage, which shall none the less be 
subject to the provisions of this Con- 
vention. But if the carrier accepts 
registered baggage without having 
delivered a baggage check containing 
the particulars specified in paragraph 
(2) of this Article, he shall be liable for 
any damage sustained by the passenger 
arising directly from the non-delivery 
to him of such a baggage check. 


(g) 


SEcTION III. CONSIGNMENT NOTE 


Article 5 

(1) Subject to the provisions of Ar- 
ticle 19, the consignor must deliver to 
the carrier a consignment note, duly 
completed in accordance with the pro- 
visions of Article 8, for all cargo which 
the consignor requires to be carried. 
The carrier must accept the consign- 
ment note if and when he accepts the 
cargo for carriage. 

(2) The absence, irregularity or loss 
of the consignment note does not affect 
the existence or the validity of the 
contract of carriage, which shall none 
the less be governed by the provisions 
of this Convention. 


Article 6 

(1) The consignment note shall be 
prepared by the consignor in three 
parts, each of which shall have equal 
validity. These shall be handed to the 
carrier with the cargo concerned. 

(2) The first part shall be marked 
“For the carrier,” and shall be signed 
by the consignor. The second part shall 
be marked “For the consignee.” This 
part shall be signed by the consignor 
and the carrier, and shall accompany 
the goods. The third part shall be 
signed by the carrier and handed by 
him to the consignor when the goods 
are accepted for carriage. 
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(8) The carrier shall sign on accept- 
ance of the goods. 

(4) The signature of the carrier may 
be stamped; that of the consignor may 
be printed or stamped. 


(5) If, at the request of the consignor, 
the carrier makes out the air waypbill, 
he shall be deemed, subject to proof to 
the contrary, to have done so on behalf 
of the consignor. 


Article 7 


The carrier of goods has the right to 
require the consignor to make out 
separate waybills when there is more 
than one package. 


Article 8 

The air waybill shall contain the fol- 

lowing particulars: 

(a) The place and date of its exe- 
cution; 

(b) The place of departure and of 
destination; 

(c) The agreed stopping places, pro- 
vided that the carrier may reserve 
the right to alter the stopping 
places in case of necessity, and 
that if he exercises that right the 
alteration shall not have the effect 
of depriving the transportation of 
its international character; 

(d) The name and address of the con- 
signor; 

(e) The name and address of the first 
carrier; 

(f) The name and address of the con- 

signee, if the case so requires; 

The nature of the goods; 

The number of packages, the 

method of packing and the par- 

ticular marks or numbers upon 
them; 

(i) The weight, the quantity, the vol- 
ume or dimensions of the goods; 

(j) The apparent condition of the 
goods and of the packing; 

(k) The freight, if it has been agreed 
upon, the date and place of pay- 
ment, and the person who is to 
pay it; 

(1) If the goods are sent for payment 
on delivery, the price of the goods, 
and, if the case so requires, the 
amount of the expenses incurred; 

(m) The amount of the value declared 
in accordance with Article 22 (2); 

(n) The number of parts of the air 
waybill; 

(o) The documents handed to the 
ane to accompany the air way- 

i 


(3) The signature of the carrier may 
take the form of a stamp; that of the 
consignor may be printed or take the 
form of a stamp. 

(4) If, at the request of the consignor, 
the carrier completes the particulars in 
the consignment note required by Ar- 
ticle 8 to be supplied by the consignor, 
the carrier shall be deemed to be acting 
as the agent of the consignor for this 
purpose unless the contrary is proved. 
(5) If further copies of the consign- 
ment note are required for customs or 
other purposes, they shall be supplied 
by the consignor on demand. 


Article 7 


The carrier shall have the right to 
require the consignor to make out 
separate consignment notes when there 
is more than one package. 


Article 8 

(1) The consignment note shall contain 

the following particulars to be supplied 

by the consignor: 

(a) The place and date of its com- 
pletion. 

(b) The places of departure and of 
destination. 

(c) The name and address of the con- 
signor. 

(d) The name and address of the con- 
signee, if the case so requires. 

(e) Sufficient information to identify 
the cargo. 

(f) When the cost of carriage is not 

prepaid, the person liable for its 

payment. 

The weight of the cargo, including 

packing. 

If the consignment is against cash 


on delivery, the total amount to 
be collected on delivery. 


(2) The consignment note shall con- 
tain the following particulars to be 
supplied by the carrier: 


(a) The name of the carrier who 
makes the contract of carriage. 

(b) The office or address of the car- 
rier, unless this is contained in his 
published timetables. 

(c) The cost of carriage, if necessary. 

(d) A statement to the effect that 
“international carriage,’ as de- 
fined herein, is subject to the rules 
relating to liability established by 
this Convention. 


(g) 
(h) 


(3) The consignment note shall also 
contain a rubric for the insertion of 
the apparent condition of the cargo and 
its packing. 
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(p) The time fixed for the completion 
of the transportation and a brief 
note of the route to be followed, 
if these matters have been agreed 


upon; 

(q) A statement that the transporta- 
tion is subject to the rules relating 
to liability established by this 
Convention. 


Article 9 


If the carrier accepts goods without an 
air waybill having been made out, or if 
the air waybill does not contain all the 
particulars set out in Article 8 (a) to 
(i) inclusive and (q), the carrier shall 
not be entitled to avail himself of the 
provisions of this Convention which 
exclude or limit his liability. 


Article 10 

(1) The consignor shall be responsible 
for the correctness of the particulars 
and statements relating to the goods 
which he inserts in the air waybill. 

(2) The consignor shall be liable for all 
damages suffered by the carrier or any 
other person by reason of the irregu- 
larity, incorrectness or incompleteness 
of the said particulars and statements. 


Article 11 


(1) The air waybill shall be prima 
facie evidence of the conclusion of the 
contract, of the receipt of the goods 
and of the conditions of transportation. 


(2) The statements in the air waybill 
relating to the weight, dimensions and 
packing of the goods, as well as those 
relating to the number of packages, 
shall be prima facie evidence of the 
facts stated; those relating to the 
quantity, volume and condition of 
the goods shall not constitute evidence 
against the carrier except so far as they 
both have been, and are stated in the 
air waybill to have been checked by 
him in the presence of the consignor, 
or relate to the apparent condition of 
the goods. 


Article 12 
(1) Subject to his liability to carry 
out all his obligations under the con- 
tract of transportation, the consignor 
shall have the right to dispose of the 


(4) Other particulars or stipulations 
which do not conflict with the provi- 
sions of this Convention may be 
inserted or referred to in the consign- 
ment note. 


Article 9 


If the carrier accepts cargo for car- 
riage without a consignment note, or 
if the latter does not include the par- 
ticulars comprised in Article 8 (2) (a), 
(b) and (d), the carrier shall be liable 
for any damage sustained by the con- 
signor or the consignee, arising directly 
from the carrier’s failure to observe 
his obligations under this Article and 
Article 8 (2). 


Article 10 


(1) The consignor is responsible for 
the correctness of the particulars and 
statements which he inserts, or causes 
to be inserted, in the consignment note. 
(2) The consignor shall be liable for 
all damage suffered by the carrier by 
reason of the irregularity, incorrectness 
or incompleteness of the said particu- 
lars and statements.1° 


Article 11 


(1) The consignment note, when duly 
completed and signed by the parties, is 
prima facie evidence of the conclusion 
of the contract of carriage, of the 
receipt of the cargo by the carrier and 
of the conditions of carriage. 

(2) Particulars in the consignment 
note (when duly completed and signed 
by the parties) relating to the number 
of packages, the weight, the dimensions 
and the packing of the cargo are prima 
facie evidence of the facts stated; 
those relating to quantity, volume and 
condition of the goods do not constitute 
evidence against the carrier unless they 
have been (and are stated in the con- 
signment note to have been) checked 
by him in the presence of the consignor. 


Article 12 
The consignor shall be entitled to stop, 
redirect or otherwise deal with cargo 
during the period of carriage by air 
provided he makes arrangements for 





10Cairo Summary: “It was agreed that all proper rights of consignors 
should be safeguarded. A long discussion ensued as to whether the words ‘or any 
other person’ in para. (2) should be deleted. Brig. Wilberforce (U.K.) con- 
tended that they involved a principle bad in law in this case, since they purported 
to import a provision concerning rights and liabilities in delict (misrepresenta- 
tion) as between third parties in a document dealing with contractual rights and 
obligations as between carriers and consignors. The matter was left open for 


further consideration.” 
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goods by withdrawing them at the air- 
port of departure or destination, or by 
stopping them in the course of the 
journey on any reas 9 or by calling 
for them to be delivered at the place of 
destination or in the course of the 
journey to a person other than the 
consignee named in the air waybill, or 
by requiring them to be returned to 
the airport of departure. He must not 
exercise this right of disposition in 
such a way as to prejudice the carrier 
or other consignors and he must repay 
any expenses occasioned by the exer- 
cise of this right. 
(2) If it is impossible to carry out the 
orders of the consignor the carrier 
must so inform him forthwith. 
(3) If the carrier obeys the orders of 
the consignor for the disposition of the 
goods without requiring the production 
of the part of the air waybill delivered 
to the latter, he will be liable, without 
prejudice to his right of recovery from 
the consignor, for any damage which 
may be caused thereby to any person 
who is lawfully in possession of that 
part of the air waypbill. 
(4) The right conferred on the con- 
signor shall cease at the moment when 
that of the consignee begins in ac- 
cordance with Article 13, below. Never- 
theless, if the consignee declines to 
accept the waybill of the goods, or if 
he cannot be communicated with, the 
consignor shall resume his right of 
disposition. 

Article 13 
(1) Except in the circumstances set out 
in the preceding article, the consignee 
shall be entitled, on arrival of the 
goods at the place of destination, to re- 
quire the carrier to hand over to him 
the air waybill and to deliver the goods 
to him, on payment of the charges due 
and on complying with the conditions 
of transportation set out in the air 
waybill. 
(2) Unless it is otherwise agreed, it 
shall be the duty of the carrier to give 
notice to the consignee as soon as the 
goods arrive. 


(3) If the carrier admits the loss of 
the goods, or if the goods have not 
arrived at the expiration of seven days 
after the date on which they ought to 
have arrived, the consignee shall be 
entitled to put into force against the 
carrier the rights which flow from the 
contract of transportation. 


this purpose with the carrier who made 
the contract of carriage.11 


Article 18 

(1) On arrival of the cargo at the 
place of destination, the consignee is 
entitled to have the consignee’s copy of 
the consignment note and the cargo 
delivered to him upon payment of any 
charges due and upon complying with 
any outstanding provisions of the 
contract of carriage. 


(2) Unless otherwise agreed, it is the 
duty of the carrier or the last carrier, 
as the case may be, to notify the con- 
signee as soon as the cargo arrives at 
the place of destination. 

(3) If the carrier admits the loss of 
the cargo, or if it has not arrived at the 
expiration of seven days after the date 
when it should normally have arrived, 
the consignee is entitled to put into 
operation against the carrier his rights 
under the contract of carriage. 





11 Cairo Summary: “This amendment sought to shorten greatly the exist- 


ing Article. 


Certain members considered that the existing Article should be 





maintained subject to the addition of words ‘through the contracting carrier’ in 
para. (1) as agreed in January 1946. Other members considered that it would 
suffice to give to consignors such rights to stop cargo in transit ‘as are com- 
patible with practical necessities.’ It was generally agreed that all reasonable 
rights to stop in transit must be reserved to consignors. Some members con- 
sidered that the new draft might meet the case, possibly with slight amendment 
on addition. The matter was left open for further study.” 





Article 14 
The consignor and the consignee can 
respectively enforce all the rights 
given them by Articles 12 and 13, each 
in his own name, whether he is acting 
in his own interest or in the interest 
of another, provided that he carries out 
the obligations imposed by the contract. 


Article 15 
(1) Articles 12, 18 and 14 shall not 
affect either the relations of the con- 
signor and the consignee with each 
other or the relations of third parties 
whose rights are derived either from 
the carrier or from the consignee. 


(2) The provisions of Articles 12, 13 
and 14 can only be varied by express 
provision in the air waybill. 
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Article 14 

The consignee may enforce the rights 
referred to in Article 18, whether he 
is acting in his own interests or in the 
interests of the consignor or another 
party, provided that he complies with 
the provisions of the contract of car- 
riage. 


Article 15 
(1) Articles 18 and 14 do not affect 
either the mutual relations of the con- 
signor and consignee or the mutual 
relations of third parties whose rights 
are derived from the consignor or from 
the consignee. 


(2) The provisions of Articles 13 and 
14 may be varied only by express 
agreement in writing between the 
carrier who made the contract of 
carriage and the consignor or con- 
signee, as the case may be. 


Article 16 (New) 


[Epitor’s Note: The following Article is found only in the Beaumont re- 
vision and is printed across the page to save space.] 








(1) If delivery of the cargo to the consignee is impossible the carrier or the last 
carrier, as the case may be, must so inform the consignor forthwith and request 
eggnog The cost of furnishing this information shall constitute a lien on 
the cargo. 


(2) If it is impossible to dispatch the cargo, for any reason other than the 
negligence of the carrier or his servants, the consignor shall be liable for all 
expenses which result, including the cost of the ultimate return of the cargo. 
Where perishable cargo is concerned, or if the return of the cargo to the consignor 
is impracticable, the carrier shall be entitled to sell the cargo by auction, under 
conditions fixed by the laws and regulations in force where the cargo is situate 
in order to cover costs incurred which are not otherwise provided for. 


(3) When it is impossible to affect delivery to the consignee, for any reason other 
than the negligence of the carrier or his servants, the carrier or the last carrier, as 
the case may be, is entitled to make charges for storage, which shall constitute a 
lien on the cargo. If, after being advised, the consignor does not immediately 
make necessary arrangements for its disposal, the cargo may, at the cost and risk 
of the consignor, be stored with a third party, under conditions fixed by the laws 
and regulations in force where the cargo is situate. 


(4) If, upon the sale of undelivered cargo the net proceeds of sale do not cover 
unpaid charges for carriage, costs and any other expenses incurred, the party 
entitled to dispose of the cargo shall be liable for payment of the difference. 


Article 16 Article 17 


(1) The consignor must furnish such 
information and attach to the air way- 
bill such documents as are necessary to 
meet the formalities of customs, octroi 
or police before the goods can be de- 
livered to the consignee. The consignor 
shall be liable to the carrier for any 
damage occasioned by the absence, 
insufficiency or irregularity of any 
such information or documents, unless 
the damage is due to the fault of the 
carrier or his agents. 





(1) The consignor must furnish such 
information, and attach to the con- 
signment note such documents, as are 
necessary to comply with the formal- 
ities of customs, octroi, police and other 
authorities to enable cargo to be de- 
livered to the consignee. The consignor 
shall be liable to the carrier for any 
damage occasioned by the absence, 
insufficiency or irregularity of any 
such information or documents, unless 
the damage is due to the negligence of 
the carrier or his servants. 
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(2) The carrier is under no obligation (2) The carrier is under no obligation 
to enquire into the correctness or suf- to enquire into the correctness or suf- 
ficiency of such information or docu- _ ficiency of such information or docu- 
ments. ments. 


Article 18 (New) 
_[Epitor’s Note: The following Article is found only in the Beaumont re- 
vision and is printed across the page to save space.] 


The carrier is entitled to a lien on the cargo for all sums owing to him arising 
from the contract of carriage. This right continues as long as the cargo remains in 
the possession of a carrier participating in the carriage or of a third party who 
holds them on his behalf. The consequences of the lien are governed by the laws 
of the State where it is exercised. 


CHAPTER III. 
CHARTER OF AIRCRAFT 
Article 19 (New) 


[Eprror’s NoTE: The following Article is found only in the Beaumont re- 
vision and is printed across the page to save space.] 


(1) When an aircraft is chartered, it shall be considered to be engaged in inter- 
national carriage throughout the voyage or voyages, or the period, for which 
it is chartered, if the charter agreement includes arrangements which involve 
international carriage as defined in Article 1. But this shall not affect the rights 
or liabilities of any passenger or consignor who makes use of the chartered air- 
craft for an individual complete voyage or flight (performed during the currency 
of the charter agreement) which does not constitute international carriage. 

(2) The owner or operator of a chartered aircraft is considered to be the carrier 
for all the purposes of this Convention except in the case when the charterer is 
himself a carrier, as defined in Article 1. In the latter event the charterer is con- 
sidered to be the carrier for all such purposes unless the charter agreement ex- 
pressly provides that the owner or operator shall undertake the obligations of 
the carrier, in which case he shall be considered to be the carrier for all such 
purposes. 

(3) In the case of an aircraft operated under a charter agreement, neither the 
owner or operator, nor the charterer, shall be obliged to comply with the pro- 
visions of Articles 3 to 9 (inclusive) if each passenger and consignor of cargo 
concerned (and the charterer if he is not himself a carrier) is supplied, before 
embarkation, by the carrier, with a statement in writing (a) specifying the name 
and address of the party who is to be regarded as the carrier for the purpose of 
this Convention, and (b) stating that international carriage, as defined herein, 
is subject to the rules relating to liability established by this Convention. 

(4) If the carrier fails to deliver a ticket or baggage check, or to accept a con- 
signment note, as the case may be, or to supply a statement as contemplated by 
paragraph (3), he shall not be entitled (in connection with the case concerned) 
to avail himself of the provisions of Article 25 which would otherwise limit 
his liability. The absence, irregularity or loss of any of the said documents of 
carriage, or of the said statement, does not affect the liability of the carrier, 
which shall none the less be governed by the provisions of this Convention. 

(5) If the owner or operator is considered to be the carrier (under the provisions 
of paragraph (2)), he may discharge any obligation on his part to deliver a ticket 
or baggage check, or to accept a consignment note, as the case may be, or to 
supply a statement as contemplated by paragraph (3), by providing the charterer 
with sufficient copies of the statement contemplated by paragraph (3) to enable 
the charterer, on behalf of the owner or operator, to supply a copy thereof to each 
passenger and consignor concerned. In that event the charterer shall be liable to 
the owner or operator for any damage sustained by the latter consequent upon 
the charterer’s failure to supply a copy of such statement to any passenger or 
consignor concerned. 

(6) The owner or operator (if he is considered to be the carrier under the pro- 
visions of paragraph (2) shall be entitled (but not obliged) to require from the 
charterer particulars of all passengers and consignors, and of all or any baggage 
and cargo carried on any journey or flight during the currency of the charter, 
in order to establish the names of passengers and consignors concerned, and the 
number and nature of the pieces of baggage and cargo carried, and their condi- 
tion, at the commencement of any journey or flight.!2 


12 Cairo Summary: “It was agreed that discussion of questions concerning 
charters should be deferred until more definite arrangements concerning Arti- 
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CHAPTER III. 
LIABILITY OF THE CARRIER 


Article 17 
The carrier shall be liable for damage 
sustained in the event of the death 
or wounding of a passenger or any 
other bodily injury suffered by a pas- 
senger, if the accident which caused 
the damage, so sustained took place on 
board the aircraft or in the course of 
any of the operations of embarking or 


CHAPTER IV. 
LIABILITY OF THE CARRIER 


Article 20 

Subject to the provisions of Article 23, 
the carrier is liable for damage sus- 
tained in the event of the death or 
wounding of a passenger, or any other 
bodily injury caused to a passenger, if 
the accident which caused the damage 
so sustained took place during the 
period of carriage by air.18 





disembarking. 
Article 1 

“Period of Carriage (Transportation) 

by Air’ means:— 

(b) for the purpose of passengers and 
hand baggage, the time running 
from the moment when the passen- 
ger leaves the airport building in 
charge of a servant of the carrier 
in order to enter the aircraft until 
the moment when he enters the 
airport building at the end of the 
journey or at any intermediate 
stopping places or, if there is no 
airport building at a place where 
the aircraft lands, then when the 
passenger leaves the airfield (or, 
in the case of a forced or accidental 
landing, the vicinity) where the 
aircraft lands. 


Article 21 
(1) Subject to the provisions of Article 


28, the carrier is liable for damage 
sustained in the event of the destruc- 


Article 18 


(1) The carrier shall be liable for 
damage sustained in the event of the 
destruction or loss of, or of damage to, 


cles 3 to 9 had been made. Until then no decision could be reached whether it 
would be wise to deal with charters (as distinct from the hiring of an aircraft 
without crew) in this Convention or in a separate Convention. In any event it 
might be necessary to include reference to a charterer in any definition of ‘Car- 
rier,’ and to make it clear that in the case of hire (as distinct from charter) the 
hirer, and not the owner, should be the carrier liable under the Convention.” 

In his September Report Mr. Beaumont gave this explanation: “This is 
entirely new, and is proposed in order to provide rules governing charters which 
are assuming rapidly increasing importance. At present, operators of time 
charters especially encounter almost insuperable difficulties in connection with 
the obligatory provisions of the Convention concerning completion of traffic docu- 
ments. It is submitted that this Article, which should be read in conjunction 
with the definition of ‘charter’ (Article 1), provides all essential safeguards. ... 
It is possible that some members may suggest the inclusion of an additional pro- 
vision concerning compulsory insurance, or other guarantee of the charterer’s 
ability to meet claims against him arising from the carriage. It is pointed out, 
however, that Article 19 (3) provides that the owner or operator has always to 
be regarded as the carrier except in the case when the charterer is himself a 
carrier as defined in Article 1. It has never yet been suggested that compulsory 
insurance of liability should be imposed upon carriers generally; and the status 
of carriers, whether operating as owners, operators or charterers, is not changed 
by Article 19. Consequent upon paragraph (3), a charterer who is not a carrier, 
as defined by the Convention, cannot be involved in the liability of a carrier.” 

13 Cairo Summary: “It was agreed that the Article should stand as given 
here, but that a proposed second sentence should be deleted entirely, namely, 
‘Provided that the carrier shall not be liable if he proves that the damage, or the 
accident, was unrelated to the carriage by air, or that it was due to the abnormal 
state of health or bodily condition, or the negligence, of the passenger.’” The 
Summary continues: “It was not considered necessary to add any reference to 
carriage by air in this paragraph because it was dealt with in the definition and 
because other aspects and possible defenses, when the passengers were guilty ©: 
contributory negligence, were adequately dealt with in Article 24.” 
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any checked baggage or any goods, if 
the occurrence which caused the dam- 
age so sustained took place during the 
transportation by air. 


(2) The transportation by air within 
the meaning of the preceding para- 
graph shall comprise the period during 
which the baggage or goods are in 
charge of the carrier, whether in an 
airport, or on board an aircraft, or in 
the case of a landing outside an airport, 
in any place whatsoever. 


(3) The period of the transportation 
by air shall not extend to any trans- 
portation by land, by sea or by river 
performed outside an airport. If, how- 
ever, such transportation takes place 
in the performance of a contract for 
transportation by air, for the purpose 
of loading, delivery or transshipment, 
any damage is presumed, subject to 
proof to the contrary, to have been the 
result of an event which took place 
during the transportation by air. 


Article 19 
The carrier shall be liable for damage 
occasioned by delay in the transporta- 
oe by air of passengers, baggage or 
goods. 


tion or loss of, or damage to, any bag- 
gage or cargo if the occurrence which 
caused the damage sustained took place 
during the period of carriage by air.14 


Article 1 

“Period of Carriage (Transportation) 

by Air” means :— 

(a) for the purpose of cargo and reg- 
istered baggage, the time running 
from the moment when the cargo 
or baggage are in the custody of 
the carrier in the airport at the 
place of departure until the mo- 
ment when the cargo or baggage 
reaches the customs shed (or other 
authorized place for its reception) 
in the airport at the place of des- 
tination contemplated by the con- 
tract of carriage; or, if the 
carriage terminates at a _ point 
short of the place of destination, 
then at the moment when the cargo 
or baggage reaches the customs 
authorities (or other authorized 
place for its reception) at the point 
where the carriage terminates. 


Article 21 


(2) The period of carriage by air does . 
not extend to any carriage by land 
or water outside an airport. If, how- 
ever, such carriage occurs in connec- 
tion with the performance of a contract 
of carriage by air, for the purpose of 
loading, delivery or transshipment, any 
damage is presumed to have been the 
result of an occurrence which took 
place during the period of carriage by 
air, unless the contrary is proved. 


(8) If cargo is delivered to the con- 
signee without recovery of the cash 
on delivery which should have been 
collected by the carrier under the pro- 
visions of the contract of carriage, the 
carrier is liable for immediate payment 
to the consignor of the cash on delivery, 
without prejudice to his right of re- 
covery from the consignee. 


Article 22 
Subject to the provisions of Article 23, 
the carrier is liable for damage occa- 
sioned by delay during the period of 
carriage by air of passengers, regis- 
tered baggage and cargo.15 





14 Mr. Beaumont notes on his December draft: “It may be necessary to insert 
here, or in Article 26, a safeguarding provision about specially valuable articles, 


in view of Article 27.” 


15 Cairo Summary: “A revised form of this article was suggested: ‘Subject 
to the provisions of Article 23, the carrier is liable for damage occasioned by, 
delay in the performance of a contract of carriage.’ ” 





Article 20 


(1) The carrier shall not be liable if 
he proves that he and his agents have 
taken all necessary measures to avoid 
the damage or that it was impossible 
for him or them to take such measures. 


(2) In the transportation of goods and 
baggage the carrier shall not be liable 
if he proves that the damage was oc- 
casioned by an error in piloting, in the 
handling of the aircraft or in naviga- 
tion and that, in all other respects, he 
and his agents have taken all necessary 
measures to avoid the damage.!7 


Article 21 


If the carrier proves that the damage 
was caused by or contributed to by the 
negligence of the injured person 
the Court may, in accordance with the 
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Article 28 
(1) The carrier is not liable if he 
proves that he and his servants took 
all reasonable measures to avoid the 
damage, or that it was impossible for 
him or them to take such measures.16 


(2) In the case of hand baggage, the 
carrier is liable only if the passenger 
proves that the damage was due to the 
negligence of the carrier or his ser- 
vants.18 


(3) Any deviation made for the pur- 
pose of saving or attempting to save 
life, or other reasonable deviation, shall 
not be deemed to be a breach of this 
Convention or of the contract of car- 
riage, and the carrier shall not incur 
any liability merely by reason of such 
deviation. A deviation made for the 
reasons of safety or on account of me- 
teorological conditions shall, for this 
purpose, be deemed to be reasonable.!® 


Article 24 
If the carrier proves that the damage 
was caused or contributed to by the 
negligence of the party suffering the 
damage the Court may, in accordance 














16 Beaumont September Report: “This was agreed in January 1946.” Reso- 
lution 143 of the XIV Plenary Session of CITEJA held in Paris, January 1946, 
states: “In the second line substitute the word ‘reasonable’ for the word ‘neces- 
sary.’ Observations: It is evident that if all necessary measures have been 
taken, there will be no damage. Almost the same observation applies to the word 
‘useful’ which has replaced the word ‘necessary’ in the Rome Convention. The 
word ‘reasonable,’ which has for a long time had a well-settled meaning in the 
English legal system, is now equally recognized nearly everywhere.” 

17 See, “Some Anomalies Requiring Amendment in the Warsaw Convention 
of 1929” by K. M. Beaumont, page 30, supra. Cairo Summary: “A long discus- 
sion ensued as to whether or not para. (2) of the existing Article 20 should be 
inserted. Mr. Knauth pressed for its insertion on the ground that it was re- 
quired by an important section of American insurers.” 

18 Beaumont September Report: “This was agreed in January 1946, and it is 
obviously fair, taken in conjunction with the definition of ‘hand baggage.’ A 
carrier who does not have the custody of or control over such baggage should 
not be responsible unless negligent. Fraudulent claims in connection with hand 
baggage are not uncommon. They are easy to achieve and difficult to detect.” 
Cairo Summary: “Mr. Knauth pointed out that different categories of loss of 
hand baggage existed: [(a) articles removed from baggage without knowledge 
of passenger, (b) accidents to aircraft with resulting damage to baggage] but no 
revision of this paragraph was suggested.” 

19 Mr. Beaumont adds a note to his December draft: “Among the Delega- 
tions in Cairo there was a very general opinion that it might be wise to elim- 
inate paragraph (3) altogether and to leave the courts to decide what was, and 
what was not, a reasonable deviation in each case.” 

Beaumont September Report states that “at the suggestion of a valued Mem- 
ber” paragraphs (5) and (6) were inserted, namely: 

“(5) The carrier is not liable for damage sustained through the jettison of 
goods or baggage rendered necessary, in case of danger, for the safety of the 
aircraft and passengers. Damage sustained by the owners of jettisoned goods 
or baggage, and that sustained consequentially by third parties on the surface 
shall be governed by the law of general average. 

“(6) Proof of concealed inherent defects in the aircraft, its components or 
equipment, shall not relieve the carrier of liability.” 

Mr. Beaumont remarks in his September Report: “It should be remembered, 

however, that the circumstances of air transport differ materially from those of 
marine carriage in relation to jettison. Lightening a ship may help to avoid it 














provisions of its own law, exonerate 
the carrier wholly or partly from his 
liability. 


Article 22 


(1) In the transportation of passen- 
gers the liability of the carrier for each 
passenger shall be limited to the sum of 
125,000 francs. Where, in accordance 
with the law of the Court to which the 
case is submitted, damages may be 
awarded in the form of periodical 
payments, the equivalent capital value 
of the said payments shall not exceed 
125,000 francs. Nevertheless, by special 
contract, the carrier and the passenger 
may agree to a higher limit of liability. 


(2) In the transportation of checked 
baggage and of goods, the liability of 
the carrier shall be limited to a sum 
of 250 francs per kilogram, unless the 
consignor has made, at the time when 
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with the provisions of its own law, ex- 
onerate the carrier wholly or partly 
from his liability.2° 


Article 25 


Subject to the provisions of Article 27:- 
(1) For the carriage of passengers, the 
liability of the carrier for each passen- 
ger is limited to the sum of 125,000 
francs. Where, in accordance with the 
law of the Court trying the action, 
damages may be awarded in the form 
of periodical payments, the equivalent 
capital value of the said payments shall 
not exceed 125,000 francs. Neverthe- 
less, by special agreement between the 
carrier and the passengers a higher 
limit of liability may be fixed.?! 

(2) For the carriage of registered 
baggage and cargo, the liability of the 
carrier is limited to the sum of 250 
francs per kilogram of the weight of 
the baggage or cargo. Nevertheless, by 








the package was handed over to the special agreement between the carrier 
carrier, a special declaration of the and the passenger or consignor a 
value at delivery and has paid a supple- higher limit of liability may be fixed.” 





sinking. Lightening an aircraft in flight makes very little difference to the time 
it will stay in the air. It may, therefore, be considered that this addition is not 
necessary.” With respect to paragraph (6) “your Reporter considers that the 
point sought to be established is governed by Article 23(1), and the judgment 
of the Court thereon. Therefore he personally considers that this paragraph 
is unnecessary.” Cairo Summary: “It was agreed that both these paragraphs 
should be deleted; and that the following paragraph suggested by the Interna- 
tional Union of Aviation Underwriters should not be inserted,” 1.e.: 

“The total disappearance of the aircraft shall not be construed as proof that 

the carrier took all necessary measures.” 

20 The Cairo meeting decided to delete the following addition suggested by 
the Reporter: “The provisions of this Article are applicable to articles contained 
in baggage, or in consignments of goods, which are inherently dangerous, perish- 
able, defective or inadequately packed according to their nature.” In his Sep- 
tember Report Mr. Beaumont stated: “It is submitted that the last sentence in 
this Article is desirable to cover the case of inherent defects of which the carrier 
cannot be expected to have knowledge.” Cairo Summary: “Mr. Knauth desired 
that attention should be called to Article 4(6) of the Brussels Convention on 
ue of Goods by Sea in relation to goods which were inherently dangerous, 
ete. 

21 See “The Adequacy of the Passenger Liability Limits of the Warsaw Con- 
vention” by J. B. B. Parker, page 37, supra. Cairo Summary: “This was agreed, 
though Brigadier Wilberforce (U.K.) officially proposed increasing the limit to 
250,000 Francs. It was agreed that no distinction should be drawn in the case 
of damages for delay, though Brigadier Wilberforce questioned whether there 
was any reason why the liability for delay should not be unlimited. It was not 
considered that any danger existed from the possibility of pilots flying unwisely 
in order to avoid risk of liability for delay.” Subsequently, Brig. Wilberforce 
amplified his remarks in correspondence: “All I was intending to do was, during 
a general discussion on the basis of liability of the Convention, to throw into 
the pool the thought that the basis of liability under the Convention is rather 
different in this case of delay from what it is in the case of injury or loss. In 
the latter case the carrier, as a counterpoise to the assumption by him of the bur- 
den of proof gets a limit put to his liability. In the case of delay this is, how- 
ever, not so, since Article 19 merely leaves the passenger, etc., with his claim 
for breach of contract (the carrier not being permitted to contract out of this) 
and in addition Article 20 provides the carrier with a defense which might not 
ordinarily be assailable. It certainly was not my intention to urge that the 
Article be altered and I do not think it should; but at most, to suggest reasons 
for considering that the carrier is quite well treated in this connection.” 

22 Cairo Summary: “This was agreed (subject to deletion of the words ‘lost, 
damaged or delayed’ at the end of the first sentence), though Brigadier Wilber- 
force considered the limit too low. The new paragraph was considered to be a 
sound and practical improvement upon paragraph (2) of the existing Article 22.” 
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mentary sum if the case so requires. In 
that case the carrier will be liable to 

pay a sum not exceeding the declared 

sum, unless he proves that that sum is 

greater than the actual value to the 

consignor at delivery. yee 

(8) As regards objects of which the (3) For hand baggage, the liability of 
parece takes charge of himself the the carrier is limited to 5,000 francs 
iability of the carrier shall be limited per passenger, unless by special agree- 
to 5000 francs per passenger. ment between the carrier and the pas- 
senger a higher limit is fixed. 





_ Beaumont September Report considers the problem at length: “In the opin- 
ion of some, the present limits are too low. Others consider them too high, 
because of the largely increased sums payable now, as compared with 1929, in 
most countries, in relation to the gold franc (which, in paragraph (4), provides 
a constant yardstick based on value), as compared with currencies which have 
suffered from inflation.” 

“A number of points have to be considered. For instance, in each of the 
first three paragraphs of this Article, it is specifically provided that higher limits 
may be agreed between the carrier and his clients. It is therefore open to car- 
riers (and this is specially applicable to those which are Members of the IATA) 
to agree among themselves to accept higher limits. This obviously is preferable 
to individual carriers accepting different limits higher than those imposed by 
the Convention. Clearly, however, higher limits would involve the payment by 
carriers of higher insurance premiums, and these would be reflected in increased 
passenger fares and freight rates. It might well happen that some ponsemane 
and consignors would object to pay increased fares and rates simply because 
limits of liability were increased. The reason for this is because in some cases 
the risks involved would not warrant the extra payment, and in some cases be- 
cause the passenger or consignor might prefer to insure the risk of damage him- 
self rather than to rely upon the possibility of establishing a limited claim 
against the carrier. 

“Whether or not increases in the limits of liability are imposed (or agreed 
to by the carriers), it is easy for passengers and consignors to insure risks of 
damage in sums exceeding the Convention limits. It appears to your Reporter 
wise to leave this freedom of action to passengers and consignors, rather than to 
impose upon them compulsorily the payment of higher fares and freight rates 
necessarily involved if higher limits of liability are accepted, compulsorily or 
voluntarily, by carriers. 

“Alternatively, the carriers (Members of the IATA or otherwise) might 
base fares and rates upon liability limits higher than those provided by the Con- 
vention, and at the same time offer to passengers and consignors lower fares and 
rates if they preferred the lower liability limits of the Convention to apply. This 
would be a matter for the carriers to arrange, if so desired by them, or required 
by their respective Governments. No mention thereof is required in the Con- 
— except as provided at the end of paragraphs (1), (2) and (8) of Ar- 
ticle 25. 

“The damage sustained by a passenger or consignor may well be much less, 
or greater, than any limits imposed. It is necessary to bear in mind the funda- 
mental difference between insurance of the risk of liability, which is a matter for 
the carrier, and insurance of the risk of damage, including death and personal 
injury, which is a matter for passengers and consignors. The risk of liability 
should not be great in the case of a responsible carrier, because he should nor- 
mally be able to prove that he has taken all ‘reasonable measures’ to avoid the 
damage, in which event the passenger (or his dependents), or the consignor, can 
recover nothing. The cost of insuring risk of damage is greater because the 
amount of the damage sustained, up to the amount insured, will always be re- 
coverable from the insurer, whether or not the carrier is liable. 

“The passenger or consignor is the only party who can assess in advance 
the value of damage subject to the risk—i.e., the damage he will sustain in the 
event of loss; and the only way in which complete indemnity (in the financial 
sense) can be provided is by insurance of the risk of damage, including death 
and personal injury, up to the full value estimated for this. 

“Actually the limit of liability towards passengers for death may, in many 
cases, not be important, for the following reasons. If the person is killed, the 
limit does not concern him or her personally. If he has dependents (a female is 
unlikely to have dependents in the financial sense), these may in fact benefit 
financially from his death (for instance, if he is a rich man), in which case no 
question of damage would arise, or at most it would be an instance of damnum 
sine injuria. Furthermore, the deceased person may have no one financially 












(4) The sums mentioned above shall 
be deemed to refer to the French franc 
consisting of 65% milligrams of gold 
at the standard of fineness of nine 
hundred thousandths. These sums may 
be converted into any national currency 
in round figures. 


Article 28 
Any provision tending to relieve the 
carrier of liability or to fix a lower 
limit than that which is laid down in 
this Convention shall be null and void, 
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(4) The sums mentioned above shall 
be deemed to refer to the French franc 
consisting of 65% milligrammes of 
gold of millesimal fineness 900. These 
sums may be converted into any 
national currency in round figures.?3 


Article 26 


(1) Any provision tending to relieve 
the carrier of liability, or to fix lower 
limits than those prescribed by Article 
25, shall be null and void, but the nul- 














dependent upon him or her, in which case no one could establish a claim for dam- 
ages. If he has dependents who require financial provision, the probability is 
that he has insured himself, against the risk of death or permanent injury, in a 
sum greater than the maximum recoverable from a carrier, even if the latter 
proves to be liable, which in many instances would not be the case. The dependents 
who suffer most damage are those of a young man earning a large income who 
has little or no capital. Total disablement also gives rise to large claims. This 
class of person would normally insure risk of death or disablement for the benefit 
of dependents (if any); and commercial firms usually insure similarly employees 
travelling on business. ' : 

“Nowadays air travel risks are normally included in life and accident poli- 
cies without extra premium. Life and accident insurance must be more attrac- 
tive to passengers than a possible claim for damages against a carrier, because 
in the former case the amount insured is inevitably paid, whereas, in the event 
of an air accident, the liability of the carrier must be established before anything 
can be recovered. And the premium rates for life and accident risks to individ- 
ual air passengers are very moderate.” 

In the case of goods, the limit of liability is based on weight, and a small 
package of light weight may be of very great value, whereas a heavy consignment 
may be worth very little. “If the goods or baggage are valuable, the owners 
normally insure in sums greatly in excess of any limits which could be contem- 
plated for air carriers’ liability. Here again, payment up to the amount insured 
is certain in the event of loss or damage, whereas it is by no means certain that 
a claim (even limited in amount) for damages arising from liability can be es- 
tablished against the carrier. 

“It is competent for individual States to impose compulsory insurance of 
risks of injury, death, loss or damage (as distinct from carriers’ risk of liability) 
upon its national carriers. Compulsory insurance of this kind was in fact 
imposed upon the Deutsche Luft Hansa by the German Government before the 
war, the insurance being for the maximum sum imposed by the Warsaw Conven- 
tion. The passenger was charged a sum over and above the fare, which was sup- 
posed to represent the premium for this insurance; but the rate charged was 
very high. It probably showed a profit to the Deutsche Luft Hansa or their 
insurers. This method, however, had the effect of giving the passenger (at extra 
expense to him) absolute coverage of the risk up to the Warsaw Convention 
limit, instead of a potential claim against the carrier which might not be sus- 
tained. The conditions of the German carriers required that this insurance 
should be accepted in place of the Warsaw Convention liability, which was less 
favorable to the passenger, except in a case which fell under Article 25 (new 
Article 27). Incidentally, no claim under this Article has yet been recorded as 
having been substantiated in any Court in the world. 

“Among other aspects of this matter, if limits are increased, there would 
probably be a tendency for insurers of liability to require carriers to fight claims 
rather than, as at present, to settle them reasonably without investigating 
closely whether or not the carrier is actually legally liable. By the latter method, 
the majority of claims are settled without claimants having to incur the risk, 
expense, trouble and delay involved in legal proceedings. 
. “Bearing in mind the above points, among many which have to be considered 
m connection with this question and which will no doubt occur to Members, your 
Reporter is of the opinion that it would be wise, and tend to obviate possible 
legislative difficulties, to leave the limits of liability as they are at present.” 

_ 23 Beaumont September Report: “It is essential to fix an invariable yard- 
stick based upon value which is not subject to variation inherent in any currency. 
Your Reporter can think of no sound reason for departing from the principle 
incorporated in this paragraph, which has prevailed for many years, and which 
has also been incorporated in Article 19 of the Rome Convention of 1933 relating 
to third party liability.” 
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but the nullity. of any such provision 
shall not involve the nullity of the 
whole contract, which shall remain 
subject to the provisions of this Con- 
vention. 


Article 24 
(1) In the cases covered by Articles 
18 and 19 any action for damages, 
however founded, can only be brought 
subject to the conditions and limits set 
out in this Convention. 


(2) In the cases covered by Article 17 
the provisions of the preceding para- 
graph shall also apply, without preju- 
dice to the questions as to who are 
the persons who have the right to bring 
suit and what are their respective 
rights. 


Article 25 

(1) The carrier shall not be entitled to 
avail himself of the provisions of this 
Convention which exclude or limit his 
liability, if the damage is caused by his 
wilful misconduct or by such default 
on his part as, in accordance with the 
law of the Court to which the case is 
submitted, is considered to be equiva- 
lent to wilful misconduct. 
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lity of any such provision shall not in- 
volve the nullity of the whole contract 
of carriage, which shall remain sub- 
= to the provisions of this Conven- 
ion. 

(2) Nevertheless, even if the carrier 
has failed to observe the provisions of 
Article 4 or Articles 8 (2) and (9), and 
even if wilful misconduct of the carrier 
or his servants shall be proved under 
the provision of Article 27, the carrier 
shall not be liable for damages in res- 
pect of valuable articles, as defined in 
Article 1, which are lost, destroyed, 
damaged or delayed, unless, when the 
contract of carriage is made, the pas- 
senger or consignor, as the case may 
be, shall have entered into a special 
agreement with the carrier, under 
which (a) the value of such valuable 
articles is agreed between the parties 
as the value to be placed upon them in 
the event of their loss, destruction, 
damage or delay and (b) a sum is 
paid to the carrier (in addition to the 
sum normally payable for carriage) 
which he agrees to accept in consider- 
ation of his liability (if any) under 
Articles 4, 8 (2), 9 and 27, as the case 
may be, being extended to a limit cor- 
responding with the value of the valu- 
able articles mutually agreed between 
the parties, as aforesaid.?4 


Article 29 
(1) In cases governed by Articles 21 
(1) and (2) and 22, an action for 
damages, however founded, may only 
be brought subject to the conditions 
and limits prescribed by this Conven- 
tion. 
(2) In cases governed by Article 20, 
the provisions of the preceding para- 
graph also apply, without prejudice to 
questions as to who are the persons 
entitled to take action and what are 
their respective rights. 


Article 27 

(1) The carrier shall not be entitled 
to avail himself of the provisions of 
this Convention which exclude or limit 
his liability (except as provided by 
Article 26 (2) )if the damage is caused 
by his wilful misconduct or by such 
default on his part as, in accordance 
with the law of the Court trying the 
action, is considered to be equivalent 
to wilful misconduct.25 








24 Mr. Beaumont notes on his December draft: “This additional paragraph 





[and the definition of ‘valuable articles’ (Article 1)] are suggested in order to 
meet views expressed in Cairo that valuable articles should be dealt with on lines 
similar to those applicable in marine practice under the Brussels Convention of 
25th August 1924.” 

25In his September Report Mr. Beaumont observes: “This Article has al- 
ways created a certain difficulty, because the exact equivalent of the word ‘dol 
is unknown in the legal systems of some States. It is believed, however, that the 
translation ‘wilful misconduct’ constitutes the best English and American equiv- 


alent.” 
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(2) Similarly the carrier shall not be 
entitled to avail himself of the said 
provisions, if the damage is caused 
under the same circumstances by any 
agent of the carrier acting within the 
scope of his employment. 


Article 26 

(1) Receipt by the person entitled to 
the delivery of baggage or goods with- 
out complaint shall be prima facie 
evidence that the same have been de- 
livered in good condition and in accord- 
ance with the document of transpor- 
tation. 

(2) In case of damage, the person 
entitled to delivery must complain to 
the carrier forthwith after the dis- 
covery of the damage, and, at the latest, 
within three days from the date of 
receipt in the case of baggage and 
seven days from the date of receipt 
in the case of goods. In case of delay 
the complaint must be made at the 
latest within fourteen days from 
the date on which the baggage or goods 
have been placed at his disposal. 


(3) Every complaint must be made in 
writing upon the document of trans- 
portation or by separate notice in 
writing despatched within the times 
aforesaid. 

(4) Failing complaint within the times 
aforesaid, no action shall lie against 
the carrier, save in the case of fraud 
on his part. 


Article 27 


In the case of the death of the person 
liable, an action for damages lies 
in accordance with the terms of this 
Convention against those legally repre- 
senting his estate. 
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(2) Similarly, the carrier shall not be 
entitled to avail himself of the said 
provisions if the damage is caused, as 
aforesaid, by any servant of the car- 
rier acting within the scope of his em- 
ployment. 


Article 28 
(1) Receipt without complaint by the 
person entitled to delivery of registered 
baggage or of cargo is prima facie 
evidence that the same was delivered 
in good condition and in accordance 
with the contract of carriage. 


(2) In the case of damage, the person 
entitled to delivery must complain to 
the carrier forthwith after discovery 
of the damage, and at the latest within 
three days from the date of receipt in 
the case of registered baggage, and 
seven days from the date of receipt in 
the case of cargo. In the case of delay 
or total loss the complaint must be 
made at the latest within fourteen days 
from the date when the registered bag- 
gage or the cargo should have been 
placed at his disposal.?6 

(3) Every complaint must be made 
upon the document of carriage or 
otherwise in writing within the times 
aforesaid. 


(4) Failing complaint within’ the 
times aforesaid, no action shall lie 
against the carrier unless he is guilty 
of fraud. 


Article 31 
In the case of the death of the person 
liable, an action for damages lies, in 
accordance with the provisions of this 
Convention, against those legally repre- 
senting his estate.27 





26 Cairo Summary: “Mr. Knauth suggested that the limits of notice of 





claims should be extended to one year in all cases, corresponding with marine 
practice. The Reporter pointed out that the greatly increased speed of air travel 
made such notice unreasonable and gave the carrier no chance of discovering 
when, where or how loss or damage occurred. He suggested however, that per- 
haps the notice could be extended to seven days for baggage and fourteen for 
goods in case of loss or damage and to 30 days in both cases for delay.” In his 
September Report Mr. Beaumont explains: “The reason why a limit of three 
days is given for registered baggage and seven days for goods is because a pas- 
senger should have ample time, within three days, to unpack his baggage and 
discover if anything is lost or damaged, whereas in the case of goods, especially 
goods in Customs, it is reasonable to allow longer'to the consignee to unpack his 
goods. In both cases, however, it is essential that the carrier should be given the 
earliest reasonable notification of losses, because most of these are attributable 
to theft, and even slight delay makes the tracing of theft more difficult. The 
periods concerned have, in practice, created no difficulty. In the case of delay, 
immediate notification is not so important; and it may take longer to ascertain 
if in fact delay has caused damage. Consequently, in this case the period of 
fourteen days under the existing Convention has been retained.” 

27 Beaumont September Report: “It has been suggested that this Article 
should be omitted because it states a principle of common law. The principle, 
however, may not be universally admitted, especially in the case of an action 
based on delict or tort, which might be brought under Article 27 (existing Arti- 
cle 25). Similar provisions are incorporated in the Rome Convention (Article 
18) concerning third party liability.” 
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Article 28 

(1) An action for damages must be 
brought, at the option of the plaintiff, 
in the territory of one of the High 
Contracting Parties, either before the 
Court of the domicile of the carrier or 
of his principal place of business, or 
where he has a place of business 
through which the contract has been 
made, or before the Court at the place 
of destination. 


(2) Questions of procedure shall be 
governed by the law of the Court to 
which the case is submitted. 


Article 29 

(1) The right to damages shall be ex- 
tinguished if an action is not brought 
within two years, reckoned from the 
date of arrival at the destination, or 
from the date on which the aircraft 
ought to have arrived, or from the date 
on which the transportation stopped. 
(2) The method of calculating the 
period of limitations shall be deter- 
mined by the law of the Court to which 
the case is submitted. 


Article 30 

(1) In the case of transportation to 
be performed by various successive 
carriers and falling within the defini- 
tion set out in the third paragraph of 
Article 1, each carrier who accepts 
passengers, baggage or goods shall be 
subject to the rules set out in this 
Convention, and shall be deemed to be 
one of the contracting parties to the 
contract of transportation in so far 
as the contract deals with that part of 
the transportation which is performed 
under his supervision. 

(2) In the case of transportation of 
this nature, the passenger or his repre- 
sentative can take action only against 
the carrier who performed the trans- 
portation during which the accident 
or the delay occurred, save in the case 
where, by express agreement, the first 
earrier has assumed liability for the 
whole journey. 

(8) As regards baggage or goods, the 
passenger or consignor shall have a 
right of action against the first carrier, 
and the passenger or consignee who is 
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Article 30 

(1) An action for damages may be 
brought only in the territory of a 
Contracting State. Subject to the ful- 
fillment of this condition, the plaintiff 
shall have the option to take action 
either before a Court having jurisdic- 
tion where the head office of the car- 
rier concerned is situate or before a 
Court having jurisdiction where the 
contract of carriage was made or be- 
fore a Court having jurisdiction at 
the place of destination specified in 
the contract or carriage.28 

(2) Questions of procedure shall be 
governed by the law of the Court try- 
ing the action. 


Article $2 

The right to damages shall be ex- 
tinguished if an action is not brought 
within two years reckoned from the 
date of arrival at the place of destina- 
tion specified in the contract of car- 
riage, or from the date on which the 
aircraft concerned ought to have ar- 
rived, or from the date on which the 
carriage stopped, whichever is the lat- 
est. 


Article 33 
(1) In the case of carriage performed 
by successive carriers, each carrier who 
accepts passengers, baggage or cargo 
for carriage is deemed to be one of the 
contracting parties to the contract of 
carriage insofar as concerns that part 
Me the carriage which is performed by 
im.? 


(2) In the case of carriage of this 
nature, a passenger or, if he is dead, 
his representatives may take action 
only against the carrier who performed 
the carriage during which the occur- 
rence giving rise to the damage hap- 
pened, unless, by express agreement 
with the passenger, another carrier as- 
sumed liability for such carriage. 

(3) As regards registered baggage 
and cargo, a passenger or consignor 
shall have a right of action against 
the first carrier, and the passenger or 





28 Cairo Summary: “It was agreed that settlement of this must await ap- 


proval of the definition of ‘International Carriage.’ ” 


In his September Report 


Mr. Beaumont observed: “Owing to the revised definition proposed for ‘inter- 
national carriage,’ it is essential to revise this Article, in order to ensure that 


action is taken in the Court of a Contracting State. 
of the Convention might not be applied. 


Otherwise the provisions 
In order to lessen the possibility of 


actions arising from the same accident being tried in several different States, 
it is desirable to limit jurisdiction as much as possible, while preserving to claim- 


ants all reasonable latitude.” 


29 Cairo Summary: “The question was discussed of making the contracting 
carrier the only party liable under the contract, but it was agreed that the prin- 
ciple of the paragraph should not be changed.” 
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entitled to delivery shall have a right 
of action against the last carrier, and 
further, each may take action against 
the carrier who performed the trans- 
portation during which the destruction, 
loss, damage or delay took place. These 
carriers shall be jointly and severally 
liable to the passenger or to the con- 
signor or consignee. 


CHAPTER IV. 


PROVISIONS RELATING TO 
COMBINED TRANSPORTATION 


Article $1 

(1) In the case of combined transpor- 
tation performed partly by air and 
partly by any other mode of transpor- 
tation, the provisions of this Conven- 
tion shall apply only to the transpor- 
tation by air, provided that the 
transportation by air falls within the 
terms of Article 1. 

(2) Nothing in this Convention shall 
prevent the parties in the case of com- 
bined transportation from inserting in 
the document of air transportation con- 
ditions relating to other modes of 
transportation, provided that the pro- 
visions of this Convention are observed 
as regards the transportation by air. 


CHAPTER V. 


GENERAL AND FINAL 
PROVISIONS 


Article 32 

Any clause contained in the contract 
and all special agreements entered into 
before the damage occurred by which 
the parties purport to infringe the 
rules laid down by this Convention, 
whether by deciding the law to be ap- 
plied, or by altering the rules as to 
jurisdiction, shall be null and void. 
Nevertheless for the transportation of 
goods arbitration clauses shall be al- 
lowed, subject to this Convention, if 
the arbitration is to take place within 
one of the jurisdictions referred to in 
the first paragraph of Article 28. 
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consignee who is entitled to delivery 
shall have a right of action against 
the last carrier. Furthermore, each 
may take action against the carrier 
who performed the carriage during 
which the destruction, loss, damage or 
delay occurred. These carriers shall 
be jointly and severally liable to the 
passenger or to the consignor or con- 
signee, as the case may be.30 

(4) In default of proof to the contrary, 
the destruction, loss, damage or delay 
of registered baggage or cargo shall 
be deemed to have occurred during 
carriage by the last carrier. 


CHAPTER V. 


PROVISIONS RELATING TO 
COMBINED CARRIAGE 


Article 34 
(1) In the case of combined carriage 
performed partly by air and partly 
by other means of carriage, the pro- 
visions of this Convention apply only 
to carriage by air which is interna- 
tional carriage.31 


(2) Nothing in this Convention shall 
prevent the parties, in the case of 
combined carriage, from inserting, in 
the document or documents dealing 
with the air carriage, conditions re- 
lating to other means of carriage, pro- 
vided that the provisions of this Con- 
vention are observed as regards inter- 
national carriage by air. 


CHAPTER VI. 
-GENERAL PROVISIONS 


Article 35 
Any provision in the contract of car- 
riage, and any agreement entered into 
before damage occurred, by which the 
parties purport to infringe the rules 
prescribed by this Convention, whether 
by deciding the law to be applied, or 
by altering the rules as to jurisdiction, 
shall be null and void. Nevertheless, 
for the carriage of cargo, arbitration 
clauses are permitted, subject to the 
provisions of this Convention being ob- 
served and provided that one of the 
jurisdictions referred to in Article 30 
(1) is prescribed for such arbitration.32 





30 Cairo Summary: “This, read in conjunction with the definition of ‘Last 
Carrier’ (in Article 1), was provisionally agreed.” 

31 Cairo Summary: “It was suggested that, if revision of the Warsaw Con- 
vention is not effected in the near future, further consideration might be given 


to the question of combined carriage.” 


82In the September draft revision the Reporter included “stipulations con- 
cerning general average” along with “arbitration clauses” in the last sentence of 


this Article. 


: Cairo Summary: “It was considered that further study should be 
given to the suggested inclusive of reference to general average. 


The Reporter 
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Article 83 
Nothing contained in this Convention 
shall prevent the carrier either from 
refusing to enter into any contract of 
transportation or from making regula- 
tions which do not conflict with the 
provisions of this Convention. 


Article $4 

This Convention shall not apply to in- 
ternational transportation by air per- 
formed by way of experimental trial 
by air navigation enterprises with the 
view to the establishment of regular 
lines of air navigation, nor shall it ap- 
ply to transportation performed in ex- 
traordinary circumstances outside the 
normal scope of an air carrier’s busi- 
ness. 


Article 35 
The expression “days” when used in 
this Convention means current days, 
not working days. 


Article 86 

This Convention is drawn up in French 
in a single copy which shall remain 
deposited in the archives of the Minis- 
try for Foreign Affairs of Poland and 
of which one duly certified copy shall 
be sent by the Polish Government to 
the Government of each of the High 
Contracting Parties. 
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Article $6 
Nothing in this Convention shall pre- 
vent the carrier from refusing to enter 
into any contract of carriage or from 
making conditions, stipulations or reg- 
ulations which do not conflict with the 
provisions of this Convention.33 


Article 2 

(3) This Convention does not apply 

to: 

(b) Carriage performed in extraor- 
dinary circumstances outside the 
normal scope of an air carrier’s 
business.34 


Article 37 
The expression “days” when used in 
this Convention means current days, 
not working days. 


CHAPTER VII. 
FORMAL PROVISIONS*® 


Article 38 
This Convention is drawn up in the 
English, French and Spanish lan- 
guages (each of which shall be of equal 
authority) in a single copy in each 
language. These three copies shall re- 
main deposited in the archives of the 
PICAO or its successor. One duly 
certified copy of this Convention shall 
be sent by the Secretary-General of 
the PICAO or its successor to the 
Government of each signatory State.36 


Article 89 (New) 
This Convention shall be so interpreted 
as to effectuate its general purpose of 
making uniform the law of those 
States which adopt it.37 





felt that it might not be possible to apply general average while maintaining 


the minimum limits of Article 25. 
to general average should be omitted.” 


The general feeling was that all reference 


33 Cairo Summary: “Mr. Maniatopoulos (Greece) suggested that after the 
word ‘refusing’ there should be added the words ‘on reasonable grounds.’ After 
discussion concerning Common Carriers, etc., it was agreed not to make any 


change.” 


34 Cairo Summary: “Certain members considered that these two sub-para- 
graphs [Article 2(3) (a) and (b)] should be deleted; or that the carriage there- 


under might be made subject to the Convention by special agreement. 


It was 


decided that these sub-paragraphs, or their deletion, should remain for further 


consideration.” 


35 Mr. Beaumont notes on his December draft: “The following provisions, 
Articles 35 to 47, will not be required if the revisions in the Warsaw Conven- 


tion are made by means of a Protocol. 


They are inserted upon the supposition 


that an entirely new Convention will supersede the Warsaw Convention, and 
they are based upon suggestions made by the PICAO.” 

36 Cairo Summary: “It was agreed that PICAO might he asked to say what 
was the intended procedure if difference existed between the English, French 
and Spanish texts in the case of Countries which used language other than any 


of these.” 


87 Cairo Summary: This Article was added at the suggestion of Brigadier 
Wilberforce in order to ensure uniformity in interpretation. 
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Article 37 

(1) This Convention shall be ratified. 
The instruments of ratification shall 
be deposited in the archives of the 
Ministry for Foreign Affairs of 
Poland, which shall give notice of the 
deposit to the Government of each of 
the High Contracting Parties. 


(2) As soon as this Convention shall 
have been ratified by five of the High 
Contracting Parties it shall come into 
force as between them on the ninetieth 
day after the deposit of the fifth rati- 
fication. Thereafter it shall come into 
force between the High Contracting 
Parties which shall have ratified and 
the High Contracting Party which de- 
posits its instrument of ratification on 
the ninetieth day after the deposit. 


(8) It shall be the duty of the Govern- 
ment of the Republic of Poland to 
notify the Government of each of the 
High Contracting Parties of the date 
on which this Convention comes into 
force as well as the date of the deposit 
of each ratification. 


Article 38 
(1) This Convention shall, after it 
has come into force, remain open for 
adherence by any State. 
(2) The adherence shall be effected 
by a notification addressed to the Gov- 
ernment of the Republic of Poland, 
which shall inform the Government of 
each of the High Contracting Parties 
thereof. 
(3) The adherence shall take effect as 
from the ninetieth day after the notifi- 
cation made to the Government of the 
Republic of Poland. 


Article 39 


(1) Any one of the High Contracting 
Parties may denounce this Convention 
by a notification addressed to the Gov- 
ernment of the Republic of Poland, 
which shall at once inform the Gov- 
ernment of each of the High Contract- 
ing Parties. 


(2) Denunciation shall take effect six 
months efter the notification of de- 
nunciation, and shall operate only as 
regards the party which shall have pro- 
ceeded to denunciation. 
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Article 40 ~ 
(1) This Convention shall be ratified. 
Instruments of ratification shall be 
deposited in the archives of the PICAO 
or its successor, which will notify the 
deposit to the Governments of each of 
the signatory States. 


(2) As soon as this Convention shall 
have been ratified by 25 of the signa- 
tory States, it shall come into force as 
between them on the ninetieth day after 
the deposit of the 25th ratification. 
Thereafter it shall come into force 
between the States which have already 
ratified and any other State which 
deposits its instrument of ratification 
on the ninetieth day after such de- 
posit.38 


(3) It shall be the duty of the PICAO 
or its successor to notify to the Govern- 
ments of each of the Contracting States 
the date on which this Convention 
comes into force and the date of deposit 
of each ratification. 


Article 41 

(1) This Convention shall, after it has 
come into force, remain open for ad- 
herence by any State. 

(2) Adherence shall be effected by a 
notification addressed to the PICAO or 
its successor, which will inform the 
Governments of each of the Contracting 
States. 


(3) Adherence shall take the effect 
as from the ninetieth day after notifi- 
cation thereof to the PICAO or its 
successors. 


Article 42 
(1) Any Contracting State may de- 
nounce this Convention by notification 
addressed to the PICAO or its succes- 
sor, which will at once inform the 
Governments of each of the Contracting 
States. 


(2) Denunciation shall take effect six 
months after the notification of de- 
nunciation, and shall operate only as 
regards the State which shall have 
denounced. 





38In his September Report Mr. Beaumont “suggested that the Convention 
should not become operative until it has been ratified by 25 Signatory States. 
The reason for this is to ensure that, when it does become operative, its applica- 
tion will at once become effective over a large part of the world, instead of 
divergent legal rules prevailing, and frequent local changes occurring, as various 


States ratify from time to time. 


The main objectives of an international Con- 


vention are uniformity and universality, and the most desirable objective would 
be that all States which are parties to the Warsaw Convention (or a substan- 
tial majority) should denounce this and ratify the new Convention at the same 
time, thereby simultaneously substituting the new Convention for the old.” 
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Article 40 

(1) Any High Contracting Party may, 
at the time of signature or of deposit 
of ratification or of adherence declare 
that the acceptance which it gives to 
this Convention does not apply to all 
or any of its colonies, protectorates, 
territories under mandate, or any other 
territory subject to its sovereignty or 
its authority, or any other territory 
under its suzerainty. 

(2) Accordingly any High Contract- 
ing Party may subsequently adhere 
separately in the name of all or any 
of its colonies, protectorates, territories 
under mandate, or any other territory 
subject to its sovereignty or to its 
authority or any other territory under 
its suzerainty which have been thus 
excluded by its original declaration. 
(3) Any High Contracting Party may 
denounce this Convention in accordance 
with its provisions, separately or for 
all or any of its colonies, protectorates, 
territories under mandate or any other 
territory subject to its sovereignty or 
to its authority, or any other territory 
under its suzerainty. 
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Article 48 
(1) Any Signatory or Contracting 
State may, at the time of signature or 
the deposit of ratification or of ad- 
herence, declare that the acceptance 
which it gives to this Convention does 
not apply to all or any of its Colonies, 
Protectorates, Mandated Territories or 
any other territory subject to its sov- 
ereignty or authority, or any territory 
under its suzerainty or trusteeship. 
(2) Any Contracting State may sub- 
sequently adhere separately on behalf 
of all or any of its Colonies, Protec- 
torates, Mandated Territories or any 
other territory subject to its sovereign- 
ty or authority or any territory under 
its suzerainty or er which has 
been excluded as aforesaid by its origi- 
nal declaration. 
(3) Any Contracting State may de- 
nounce this Convention, in accordance 
with its provisions, separately or for 
all or any of its Colonies, Protectorates, 
Mandated Territories or any territory 
subject to its sovereignty or authority, 
or any territory under its suzerainty or 
trusteeship. 





Article 44 (New) 


[Epitor’s NoTE: The following articles are found only in the Beaumont re- 
vision and are printed across the page to save space.] 
(1) Upon ratification or adherence, or at any time thereafter, any Contracting 
State may declare that any territory subject to its sovereignty, ‘protectorate, 
suzerainty, mandate, authority or trusteeship is to be regarded as a separate 
Contracting State for the purpose of this Convention. In that event, the territory 
concerned shall be deemed to be not subject to the sovereignty, protectorate, 
suzerainty, mandate, authority or trusteeship of the original Contracting State 
for the purpose of the definition of “international carriage” contained in 
Article 1.89 
(2) It shall be the duty of the PICAO or its successor to notify to the Govern- 
ments of each of the Contracting States every declaration made in pursuance of 
paragraph (1) of this Article, and the date of such declaration. 
(3) Any declaration made as aforesaid shall become effective, in relation to the 
territory concerned, on the ninetieth day after the date of such declaration. 
(4) Any such declaration may be rescinded by notification thereof to the PICAO 
or its successor, which shall notify such rescission to the Governments of each of 
the Contracting States, and the date thereof. Such rescissions shall become 
effective on the ninetieth day after the date of rescission. 

Article 45 (New) 
Each Contracting State undertakes, immediately upon the coming into force of 
this Convention, to give notice of denunciation of the Convention for the Unifi- 
cation of Certain Rules relating to International Carriage by Air drawn up at 
Warsaw on the 12th day of October 1929, if it is a party to the latter Convention, 
provided that the Warsaw Convention shall be superseded by the present Con- 
vention only so far as regards the relations between States which are Contracting 
States for the purpose of the present Convention. 
Article 46 (New) 

Any difference between two or more Contracting States, relating to the interpre- 
tation or the application of this Convention, shall be submitted to the Interim 
Council of the PICAO or its successor, as provided by Chapter XVIII of the 
Convention on International Civil Aviation open for signature at Chicago on the 
2nd day of December 1945. 


89 In his September Report Mr. Beaumont notes that: “This is entirely new. 
The provisions are merely permissive. Your Reporter submits that they are, 
or may be, useful for those States which have Colonial or similar possessions, 
with a view to extending the scope of the Convention as widely as possible, bear- 
ing in mind the definition of ‘international carriage.’ ” 











INTERNATIONAL 


Article 41 

Any High Contracting Party shall be 
entitled not earlier than two years 
after the coming into force of this 
Convention to call for the assembling 
of a new international Conference in 
order to consider any improvements 
which may be made in this Convention. 
To this end it will communicate with 
the Government of the French Republic 
which will take the necessary measures 
to make preparations for such Confer- 
ence. 


This Convention done at Warsaw on 
October 12, 1929, shall remain open for 
signature until January 31, 1930. 


ADDITIONAL PROTOCOL 
(With reference to Article 2) 


The High Contracting Parties re- 
serve to themselves the right to de- 
clare at the time of ratification or of 
adherence that the first paragraph of 
Article 2 of this Convention shall not 
apply to international transportation 
by air performed directly by the State, 
its colonies, protectorates or mandated 
territories or by any other territory 
under its sovereignty, suzerainty or au- 
thority.40 


ili 


Article 47 

Any Contracting State shall be en- 
titled, not earlier than five years after 
the coming into force of this Conven- 
tion, to call upon the PICAO or its 
successor to arrange for consideration, 
by the Assembly of the PICAO or its 
Successor, or by an International Con- 
ference convened by the PICAO or its 
successor, of any improvements in this 
Convention which are proposed 


This Convention shall remain open for 
signature until the... day of ...194.. 
Done at Montreal ™ Bactel hate sisiare ate day 


signed plenipotentiaries, duly author- 
ized, signed this Convention on behalf 
of their respective Governments. 





40 The United States is understood to be the only country that has adhered 
to the Convention subject to the reservation of this protocol. 








JUDICIAL AND REGULATORY 
DECISIONS 


Department Editor: Edgar Vanneman, Jr.* 


THE CAUSBY CASE AND THE RELATION OF LANDOWNERS AND 
AVIATORS — A NEW THEORY FOR THE PROTECTION 
OF THE LANDOWNER 


United States v. Causby et ux.) involved a conflict between the Govern- 
ment’s operation of an airport for Army planes and the use of nearby 
property as a home and chicken farm. The Causbys purchased 2.8 acres of 
land in 1934, located about one-third of a mile from a municipal airport, 
which had been used largely by private aircraft since 1928. In 1942 the 
United States leased a nonexclusive use of the airport, the lease being re- 
newable until 1967, or six months after the war emergency, whichever 
occurred first. Approximately 4 per cent of the time in taking off and 7 
per cent of the time in landing, the prevailing wind required aircraft using 
the field to fly directly over the Causbys’ house and chicken breeding farm. 
The end of the runway was 2,220 feet from the house and 2,275 feet from 
the barn so the 30 to 1 safe glide angle approved by the Civil Aeronautics 
Authority permitted the planes to pass over the Causby property at a height 
of 83 feet, 67 feet above the house and 18 feet above the highest tree. Pre- 
vious flights of smaller planes had not seriously disturbed the Causbys, but 
the heavy four-motored Army planes came over more frequently, made a 
louder noise, and at night made a greater glare with their lights. The 
Causbys asserted this disturbed their sleep, frightened them, and made them 
nervous. They also asserted that the noise and light frightened the chick- 
ens so much that about 150 had been killed by flying into the walls and that 
egg production had fallen off. 

The findings of the Court of Claims clearly establish that these flights 
of heavy bombers had destroyed the use of the property as a commercial 
chicken farm, the peace and comfort of the plaintiff’s home had been seri- 
ously intefered with, and the property had decreased in value.? Since 
at the time of this suit the Government was not suable in tort, the plain- 
tiffs alleged that their property was taken for public use without just com- 
pensation in contravention of the Fifth Amendment. The Court of Claims 
found a servitude had been imposed on the land and a judgment of $2,000 
was rendered for the plaintiffs.5 On appeal to the Supreme Court the judg- 
ment was reversed for want of an additional finding of fact as to the exact 
nature of the easement taken, but the Court held that a servitude had been 
imposed on the Causbys’ land which would merit a recovery under the Fifth 
Amendment.® 

Justice Black dissented because the effect of the decision, in his view, 
was to limit, by the relatively absolute Constitutional barriers of the Fifth 
Amendment, future adjustments through legislation and regulation which 
might become necessary with the growth of air transport. According to 
Justice Black the Constitution does not contain such a barrier. His posi- 

* Journal Editor, Legal Publications Board, Northwestern University School 





f Law. 
1328 U.S. 256, 66 S. Ct. 1062, 1946 USAvR 235 (1946). 


2 Causby v. United States, 60 F. Supp. 751, 755 (Ct. Cl. 1945), 1945 USAvR 


Pe ‘ “ 

8 This immunity, based on the attributes of sovereignty, was removed for 
the purpose of most tort cases by the Legislative Reorganization Act of 1946, 
Pub. L. No. 601, 79th Cong., 2d Sess. (Aug. 2, 1946) Title IV. But see notes 43, 


44, 45 infra. ; 
4 Ry Const. Amend. V. “Nor’ shall private property be taken for public 


, without just compensation.” 
i iiaae « United States, 60 F. Supp. 751 (Ct. Cl. 1945), 1945 USAvR 1. 


6 Supra note 1 at 1068, 1069. 
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tion was that this was really a tort action for noise and glare and that there 
was no Constitutional “taking.” The Constitution gives Congress the power 
to deal with the navigable airspace and Congress has acted under this 
power to authorize the Civil Aeronautics Authority (Board) to establish 
the safe altitude of flight, including a safe glide angle for landing and 
taking-off. He concludes that Congress can be trusted to preserve the free- 
dom of the air, and at the same time, satisfy the just claims of aggrieved 
persons while the courts do not have the techniques to handle these com- 
plicated problems. 

The solution of the conflict of interest, i.e., the freedom of locomotion 
versus the unrestricted enjoyment of one’s property, has been debated by 
legal writers for many years.?' The problem was originally complicated by 
the feeling that there was an immutable doctrine to the effect that owner- 
ship of land extended to the periphery of the universe. Numerous writers 
exposed the fallacy of this belief,9 Congress denied it,1° and it is now 
clearly repudiated by the Supreme Court.1! 

The status of the aviator in his relation to the property owner has also 
been an important legal question. The American Law Institute approached 
the problem with the concept that the airman has a “privilege” of flight.12 
This position was criticized as putting too great a burden on the flyer by 
requiring him to prove that his flight was justified, and of failing to recog- 
nize freedom of activity or movement, 7.e., “going places and doing things,” 
as one of the fundamental interests of personality.13 In the Causby case 
the Court rejected the idea that the landowner has an unrestricted owner- 
ship of the airspace above his land and declared the air to be a highway 
in the public domain.14 Thus the aviator’s freedom of flight!® would ap- 
pear to be fully recognized so long as he observes the applicable laws. This, 
however, does not settle the borderline cases, such as the Causby case, nor 
explain the extent of the right remaining with the landowner. Numerous 
formulas have been suggested to determine the interest of the landowner 
in the superadjacent airspace of his land.16 They range from the unre- 


7 Fagg, Airspace Ownership and the Right of Flight (1932) 3 J. Air L. 400; 
Hise, Ownership and Sovereignty of the Air or Air Space Above Landowner’s 
Premises with Special Reference to Aviation (1931) 16 Iowa L. Rev. 169. 

8 Lord Coke stated the doctrine as “cujus est solum ejus est usque ad coclum” 
which is usually translated, “He who owns the land owns up to the sky.” Fora 
complete history of the maxim see Sweeney, Adjusting the Conflicting Interests 
of Landowner and Aviator in Anglo-American Law (1932) 3 J. Air L. 329, 355- 
378, 531-551. 

9 Kingsley & Maugham, 7 Correlative Interests of the Landowner and the 
Airman (1932) 3 J. Air L. Bouvé, Private Ownership of Navigable Air 
Space under the Commerce Psa (1935) 21 A.B.A.J. 416; Hackley, Trespass- 
me in the Sky (1937) 21 Minn. L. Rev. 773; Hotchkiss, The Law of Aviation (2d 
ed. 1988) §81. 

10“The United States of America is hereby declared to possess and exercise 
complete and exclusive national sovereignty in the air space above the United 
States.” 52 Stat. 1028 (1938), 49 USCA §176(a) (1945). “There is hereby 
recognized and declared to exist in behalf of any citizen of the United States a 
public right of freedom of transit in air commerce through the navigable air 
space of the United States.” 52 Stat. 980 (1938), 49 USCA §403 (1945). 

11 Supra note 1 at 1065, 1071. See Northwest Airlines v. Minnesota, 322 
U.S. 292, 302- 303, 1944 USAvR 1, 10 (1944) (concurring opinion of Justice Jack- 
son also ‘rejects ad coelum doctrine). 

12 Restatement, Torts (1934) §194. 

13 Green, The Torts Restatement (1935) 29 Ill. L. Rev. 582, 589-590; Hack- 
ley, Trespassers in the Sky (1937) 21 Minn. L. Rev. 773, 803. 

Supra note 1 at 1068. Notice also that Congress has ‘declared that there 
is a public “right” to freedom of transit in air space, supra note 10. 

15 Green, Flight of Aircraft—Right or iy aay (1935) 6 J. Air L. 201; 
Green, Trespass by Airplane (1936) 31 Ill. L. 499 

16 Sweeney, Adjusting the Conflicting ‘aie a a Landowner and Aviator 
in Anglo-American Law (1932) 3 J. Air L. 329, 347-355. 
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stricted ownership under the above-mentioned ad coelum doctrine to no 
ownership in unenclosed airspace. But here now there is a judicially sanc- 
tioned formula. The Court says, “The landowner owns at least as much 
of the space above the ground as he can occupy or use in connection with 
the land. . . . The fact that he does not occupy it in a physical sense — by 
the erection of buildings and the like — is not material.’”!7 This has been 
known as the “possible effective possession” theory as adopted by other 
courts in previous cases!® but does not appear to correspond with the test 
of actual use found in Hinman v. Pacific Air Transport cited by the 
Court. The problem will bear further judicial clarification. 

The important contribution of the Causby case appears to be its exten- 
sion of the remedies available to the landowner. Formerly it was thought 
that he was limited to tort actions in negligence, trespass, or nuisance.2° 
One low, unintentional flight might become actionable as a negligent harm.2! 
An intentional invasion of a property interest can be viewed as a trespass.”* 
This would include cases of an actual physical touching of the land or the 
structures and emblements attached to it as well as invasions of the air- 
space immediately adjacent thereto.2? Repeated invasions of the property 
may constitute a continuing trespass or nuisance.24 But generally nuisance 
will consist of a disturbance of privacy, imminence of danger, or disturb- 
ance by noise, wind, or dust.*°> Most modern codes do not require a specific 
choice of remedy. But the plaintiffs in the Causby case were confronted 
with a serious harm imposed by the United States Government which was 
not suable in tort, so they were forced to go outside the usual scope of 
relief for injuries of this nature and allege that the United States had made 
such use of their property as to amount to a taking. 

This was a case of first impression and there was little precedent for 
the holding other than the historical development in the body of law de- 





17 Supra note 1 at 1067. 

18 Swetland v. Curtiss Airports Corp., 55 F. (2d) 210, 203 (C.C.A. 6th, 1932), 
19382 USAvR 1; Cory v. Physical Culture Hotel, 14 F. Supp. 977, 982 (W.D.N.Y. 
1936), 1986 USAvR 16; Delta Air Corp. v. Kersey, 193 Ga. 862, 869, 20 S.E. (2d) 
245, 249, 1946 USAvR 264 (1942). Massachusetts courts have adopted the ar- 
bitrary theory that the landowner has title to the air space up to a height set by 
statute and any flights below this are at least technical trespasses. Burnham v. 
Beverly Airways, 311 Mass. 628, 42 N.E. (2d) 575, 1942 USAvR 1 (1942); 
see Smith v. New England Aircraft Co., 270 Mass. 511, 530, 170 N.E. 385, 393, 
19830 USAvR 1 (1930). 

1984 F. (2d) 755 (C.C.A. 9th, 1936), 1986 USAvR 1 cert. denied, 300 U.S. 
654, 1987 USAvR 173 (1937). Judge Haney, at page 758, says, “The owner of 
land owns as much of the space above him as he uses, but only so long as he uses 
it. All that lies beyond belongs to the world.” This has been viewed as making 
the landowner’s rights depend, not upon possible use of such space, but upon 
actual use. Hackley, Trespassers in the Sky (1937) 21 Minn. L. Rev. 773, 799. 
It has also been called a “nuisance” theory since the right of recovery seems to 
depend on a showing of actual damage. Note (1943) 28 Corn. L.Q. 200. 

20 Supra note 1 at 1070 (dissenting opinion of Justice Black) ; Green, Flight 
of Aircraft—Right or Privilege? (1935) 6 J. Air L. 201. 

21 Neiswonger v. Goodyear Tire & Rubber Co., 35 F. (2d) 761 (N.D. Ohio, 
1929), 1929 USAvR 96. 

22 Hinman v. Pacific Air Transport, 84 F. (2d) 755 (C.C.A. 9th, 1936), 1936 
USAvR 1; Smith v. New England Aircraft Co., 270 Mass. 511, 170 N.E. 385, 
1930 USAvR 1 (1930); Burnham v. Beverly Airways, 311 Mass. 628, 42 N.E. 
(2d) 575, 1942 USAvR 1 (1942). 

23 Hotchkiss, The Law of Aviation (2d ed. 1938) §34. 

24 Warren Township School District v. Detroit, 8308 Mich. 460, 14 N.W. (2d) 
184, 1944 USAvR 35 (1944). 

25 Delta Air Corp. v. Kersey, 193 Ga. 862, 20 S.E. (2d) 245, 1946 USAvR 264 
(1942); Thrasher v. City of Atlanta, 178 Ga. 514, 173 S.E. 817, 1984 USAvR 166 
(1988). See 140 A.L.R. 1362 for a summary of cases treating airports and 
flights of aircraft as a nuisance. 
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fining a “taking.”2° United States v. Cress," a navigable water case, pro- 
vided the rule that “it is the character of the invasion, not the amount of 
damage resulting from it, so long as the damage is substantial, that de- 
termines the question whether it is a taking.’ The Cress case also held 
that the fee could remain in the landowner with the United States merely 
taking the right to use the land by flooding at will. The analogy is close 
in another respect in that the compensation required was half the value of 
the property, this being the same percentage fixed by the Court of Claims 
in the Causby case. 

Reliance was also placed on Portsmouth Harbor Land & Hotel Co. v. 
United States?® in which Justice Holmes took the position that it was possi- 
ble to impose a servitude on land by firing coastal guns through the super- 
adjacent airspace when this had the effect of limiting the utility of the land 
and causing a dimunition of its value. The Portsmouth Harbor case was 
decided on an implied contract theory, rather than a “taking” under the 
Fifth Amendment, but this did not minimize the importance of the unusual 
servitude recognized. 

An analogy for the remedy recognized in the Causby case can be found 
in the nuisance cases. Repeated trespasses and continuing nuisances, such 
as invasions of floods, fumes, dust, and vibrations from neighboring land, 
gave successive causes of action under the traditional common law view and 
damages could only be given for those causes of action which had arisen be- 
fore the commencement of the action.2° Injunctive relief or another suit 
were the only remedies for the future. But relief by injunction became 
discretionary with the court and was generally denied when the offending - 
enterprise was public or semipublic in character.21 Even some private en- 
terprises were allowed to continue under a doctrine of balancing of con- 
veniences.32 Some jurisdictions then took the next logical step and assessed 
permanent damages under a “permanent nuisance” doctrine which extended 
to private enterprises as well as those having the power of eminent do- 
main.33 A clear definition of permanence has not been forthcoming but a 
more flexible practice now allows the plaintiff to elect to treat the nuisance 
as a permanent one if it appears that it will continue indefinitely and per- 
mits the jury to assess damages once for all on the basis of the depreciation 
in va'ue of the plaintiff’s property.34 Since the plaintiff is precluded from 
claim’aug damages from a further continuance of the injury, a privilege 
comr rable to an easement is conferred upon the defendant.*5 

It would appear that the remedy given the landowner in the instant 
case has a basic similarity to recoveries allowed under the modern nuisance 
doctrines. But here we are dealing with an aviation problem that con- 





43 rs ia Cormack, Legal Concepts in Cases of Eminent Domain (1931) 41 Yale 
27 243 U.S. 316 (1917). 
28 Id. at 328. 

29260 U.S. 327, 1928 USAvR 28 (1922). 

30 Uline v. New York Cent. & H. R. R. Co., 101 N.Y. 98, 4 N.E. 586 (1886) ; 
Bartlett v. Grasselli Chemical Co., 92 W. Va. 445, 115 S.E. 451 (1922). 

31 McClintock, Discretion to Deny Injunction Against Trespass and Nuisance 
(1928) 12 Minn. L. Rev. 565. 

32 Note (1933) 40 W. Va. L.Q. 59. 

83 This doctrine seems to trace its origin to Town of Troy v. Cheshire R. Co., 
23 N.H. 83 (1851). The decisions are collected and discussed by Justice Brandeis 
in City of Harrisonville v. W. S. Dickey Clay Mfg. Co., 289 U.S. 334 (1933), a 
leading case on the subject. 

34 McCormick, Damages (1935) §127. For an even more intensive treat- 
~~ a, 7a, Damages for Anticipated Injury to Land (1924) 37 Harv. 

. Rev. A 

35 Thompson v. Illinois Cent. R. Co., 191 Iowa 35, 179 N.W. 191 (1920); 

Payne v. Bevel, 99 Okla. 106, 225 P. 691 (1923). 
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cerns the relative rights of the landowner and the aviator. This use of the 
navigable airspace is a modern development of such importance that ordi- 
narily it cannot be enjoined. Yet there is actual and serious damage to 
property by such flights. This damage is basic to recovery®* but when it 
is present, the Causby case would appear to insist that recompense be made. 
Municipal airports now have the power of eminent domain*’ but this in- 
volves a duty to exercise it to prevent injury.28 Land not taken by con- 
demnation proceedings cannot be “taken” otherwise without liability. Of 
course there are limits to the remedy. A normal flight within the naviga- 
ble airspace prescribed by legislation is not a “taking.’°® Take-offs and 
landings present the problem and in those cases the altitude of 500 feet 
provides no magic dividing line.*° Likewise such actions will probably be 
strictly limited to comparable situations.*! 

While the recently enacted Federal Tort Claims Act4? may obviate the 
necessity of many suits under this theory, Section 421(a)4% can be inter- 
preted to exclude claims for incidental damage to property** despite the 
obvious intent of the framers of the Act to provide a substitute for prohib- 
ited private bills.45 Judicial interpretation is needed. In any event the 
theory of the Causby case will be of special value in jurisdictions which do 





36 United States v. 857.25 Acres of Land in Calcasieu Parish, La., 55 F. Supp. 
461 (W.D. La. 1944), 1944 USAvR 36. This was a condemnation proceeding 
and the planes were to pass over the land in question at a height of 25 to 40 
feet. It was unimproved land in open country. The jury found no damage so 
the Government’s deposit was returned. See also Portsmouth Harbor Land & 
Hotel Co. v. United States, 64 Ct. Cl. 572 (1928) (claim was denied on rehearing 
for insufficient proof that any agent of the Government was authorized to take 
the land in question and that the Government intended to fire the guns over the 
property in time of peace). 

37 This is a statutory matter in most states. 

38 See Richards v. Washington Terminal Co., 233 U.S. 546, 557 (1914); 
Delta Air Corp. v. Kersey, 193 Ga. 862, 871, 20 S.E. (2d) 245, 250, 1946 USAvR 
264 (1942); Burnham v. Beverly Airways, 311 Mass. 628, 635-636, 42 N.E. 575, 
579, 1942 USAvR 1 (1942). 

39 Justice Douglas appears to assume that Congress, under the Commerce 
Clause, can make a reasonable definition of navigable airspace. This would seem 
warranted from the navigable water cases and the fact that the Fifth Amend- 
ment must be read in conjunction with the rest of the Constitution. United 
States v. Commodore Park, Inc., 324 U.S. 386 (1945). 

40 Cory v. Physical Culture Hotel, 14 F. Supp. 977, 982 (W.D.N.Y. 1936), 
1986 USAvR 16 aff'd 88 F. (2d) 411 (C.C.A. 2d, 1937), 1988 USAvR 15. “The 
height at which an airplane operator may pass above the surface without tres- 
passing is a question depending for solution on the facts in the particular case, 
and this question is unaffected by the regulations ae by the Depart- 

ment of Commerce under the Air Commerce Act of 1 

41 See Portsmouth Harbor Land & Hotel Co. v. United States, 260 U.S. 327, 
330, 1928 USAvR 28 (1922) (dissenting opinion of Justice Brandeis). 

42 Pub. L. No. 601, 79th Cong., 2d Sess. (Aug. 2, 1946) Title IV. 

43 Td. at §421 “The provisions of this title shall not apply to—(a) Any claim 
based upon an act or omission of an employee of the Government, exercising 
due care, in the execution of a statute or regulation, whether or not such statute 
or regulation be valid, or based upon the exercise or performance or the failure 
to exercise or perform a discretionary function or duty on the part of a Federal 
agency or an employee of the Government, whether or not the discretion involved 
be abused.” 

44 The House Committee’s version omitted the exclusion of claims based on a 

“nuisance not involving negligence” because it deemed the general exclusion of 
claims based on authorized acts by government officers or eo exercising 
due care sufficiently broad to include this particular problem. H. Rep. No. 2245, 
to accompany S. 2221, 77th Cong., 2d Sess. (1942). 

45 Pub. L. No. 601, 79th Cong., 2d Sess. (Aug. 2, 1946) §131. The preps 
of §421(a) is also clarified by the Hearings before the Committee on the Judi- 
ciary on H.R. 5373 and H.R. 6463, 77th Cong., 2d Sess. (1942) 28, 33, 64-66; 
Armstrong and Cockrill, The Federal Tort Claims Bill (1942) 9 Law & Contemp. 
Prob. 327, 330. 
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not recognize the permanent nuisance doctrine.*® Of course, the nature 
of the easement that may be taken is still an unanswered problem, as is the 
use that may be made of such an easement.*? But future users of the rem- 
edy are not without a formula for the Court has said, “The airplane is part 
of the modern environment of life, and the inconveniences which it causes 
are normally not compensable under the Fifth Amendment. The airspace, 
apart from the immediate reaches above the land, is part of the public do- 
main. We need not determine at this time what those precise limits are. 
Flights over private land are not a taking, unless they are so low and so 
frequent as to be a direct and immediate interference with the enjoyment 
and use of the land.’’48 
HAROLD D. NAGEL* 





PARAMOUNT PUBLIC INTEREST IN DOMESTIC NEW 
ROUTE CASES 


Applicants for certificates of public convenience and necessity to oper- 
ate aircraft for hire as common carriers between places in interstate, over- 
seas and foreign air transportation, as defined by the Civil Aeronautics 
Act of 1938, usually encounter the greatest difficulty in satisfying the Civil 
Aeronautics Board that the proposed transportation is required by the 
“public convenience and necessity.”! In making this determination the 
Board has considered foremost the Congressional “Declaration of Policy” 
found in Section 2 of the Civil Aeronautics Act wherein in determining 
“public interest” and “public convenience and necessity” the Board is ad- 
monished to consider, among other things, the concern of the nation as a 
whole in an economically sound, efficient, and reasonably competitive air 
transportation system properly adapted to the present and future needs of 
foreign and domestic commerce, of the Postal Service, and of the national 
defense.” 


In the earlier new route cases (distinguished from “grandfather” cases 
under Section 401(e) of the Act) the Board set up four tests or criteria 
of “public interest,’’? but in recent years has not enumerated these stand- 
ards as such. An analysis of the Board’s decisions to date on applications 
to operate competing services or new routes (other than local or feeder 
line services) indicates that the Board has consistently weighed three pri- 





. Pv McCormick, Damages for Anticipated Injury to Land (1934) 37 Harv. 
. Rev. 574. 

47 Note (1937) 8 Air L. Rev. 52. 

48 Supra note 1 at 1068. See also Opinion of the Attorney General of North 
Carolina (1946) C.C.H. Avn. L. Serv. No. 2308. 

: Re Member of the Legal Publications Board, Northwestern University School 
of Law. 

1 Civil Aeronautics Act of 1938, Section 401(d), 52 Stat. 987 (1938), 49 
U.S.C.A. §481 (Supp. 1946). Under Section 401(a) of the Act, no carrier may 
engage in air transportation unless it has in force a certificate of public con- 
venience and necessity issued by the Board. 52 Stat. 987 (1938), 49 U.S.C.A. 
§481 (Supp. 1946). 

2 Civil Aeronautics Act of 1938, Section 2, 52 Stat. 980 (19388), 49 U.S.C.A. 
§402 (Supp. 1946). : 

3 (1) whether the new service will serve a useful public purpose responsive 
to public need; (2) whether the purpose can and will be served as well by exist- 
ing lines or carriers; (3) whether it can be served by the applicant without im- 
pairing the operations of existing carriers contrary to the public interest; and 
(4) whether any cost of the proposed service to the Government in the form of 
mail subsidies or safety facilities will be outweighed by the benefit which will 
accrue to the public from the new service. United A.L., Red Bluff Operation, 1 
C.A.A. 778 (1940). 
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mary factors in determining the paramount public interest in each fact sit- 
uation presented.4 These factors are: 

(1) the benefit to the public from the new services; 

(2) the financial and economic interest of the air carriers involved; 

and 

(3) the desirability of competition. 
Because of the wide differences in individual fact situations, the differing 
policies of Board members, and the apparent changing emphasis of the de- 
cisions, it is difficult to reconcile the numerous opinions of the Board and 
to anticipate the weight that may be given by the Board to each factor in 
new fact situations. 

Although decided in May 1946, The West Coast Case is at this writing 
the most recent and comprehensive new route pronouncement of the Board 
on domestic new route applications (other than the area cases involving 
primary local or feeder line services). This case does much to indicate how 
the Board will treat new route applications during the postwar transition 
period of development of our national air transport system, and is perhaps 
illustrative of the treatment the Board may be expected to give the second 
and third factors. The Board, by a three to one decision, denied Western 
Air Lines’ application for a route competing with United Air Lines between 
the enlarged traffic-producing cities of San Francisco, Portland and Seattle. 
It held, that in this case, financial and economic considerations outweighed 
the desirability of competition. The first factor (benefit to the public)é 
which is usually concerned with such matters as single plane service, non- 
stop service, shorter routes, greater convenience to the users, etc., was not 
of great relevance in this opinion. The case was re-opened and decision 
on re-argument had not been handed down at this printing. 

The Financial and Economic Factor. This factor divides into two 
aspects: (a) the diversion of passengers and revenue which the new service 
would cause to other carriers? and (b) the increased economic security 
which additional revenue from the new route would bring one of the appli- 
cant carriers. The first aspect was given primary attention in The West 
Coast Case; i.e., the financial effect of the diversion of revenue passengers 





4It is well-established that the Board is the sole arbiter of the paramount 
public interest in domestic cases. United A.L. v. C.A.B., 155 F. (2d) 169 
(C.C.A.D.C. 1946). In international cases the Board is the sole arbiter as the 
President’s advisor. Pan American Airways Inc. v. C.A.B., 121 F. (2d) 810 
(C.C.A. 2nd, 1944). 

5 C.A.B. —— (Docket No. 250 et al., May 22, 1946). 

6 The public benefit factor was important in PBraniff Air., Houston-Memphis- 
Louisville Route, 2 C.A.B. 353 (1940); Eastern A.L., Birmingham-New Orleans 
Non Stop Service, 2 C.A.B. 596 (1941); Braniff Air., Dallas-Kansas City Non 
Stop Op., 3 C.A.B. 19 (1941); Continental A.L. et al., Texas Air Service, 4 
C.A.B. 215 (1948); Eastern A.L. et al., Washington Service, 4 C.A.B. 325 (1943) ; 
American Air. et. al., East-West California, 4 C.A.B. 297 (1943); Transcontinen- 
tal & W. A., Detroit-St. Louis Non Stop, 6 C.A.B. 471 (1945); Braniff Air., 
Route No. 15 Restriction, 6 C.A.B. 515 (1945). 

7 This factor was important in the following cases: National Air. et al., 
Daytona Beach-Jacksonville Op., 1 C.A.A. 612 (1940); Pacific Alaska Airways, 
Seattle-Juneau Operation, 1 C.A.A. 683 (1940); Mid-Cont. Air., Twin Cities- 
St. Louis Operation, 2 C.A.B. 63 (1940); Hastern A.L., Chicago-Nashville Non 
Stop Op., 3 C.A.B. 24 (1941); Transcontinental & W. A. et al., Detroit-Memphis 
Service, 6 C.A.B. 117 (1944); Western A.L. et al., Denver-Los Angeles Service, 
6 C.A.B. 199 (1944); Colonial Air et. al., Washington-Ottawa-Montreal, 6 
C.A.B. 481 (1945). : 

8 This factor was important in Continental A.L. et al., Denver-Kansas City 
Service, 4 C.A.B. 1 (1942) (Continental strengthened); Colonial Air. et al., 
Atlantic Seaboard Op., 4 C.A.B. 552 and 4 C.A.B. 683 (1944) (National strength- 
ened); Transcontinental & W. A. et al., Detroit-Memphis, 6 C.A.B. 117 (1944) 

Mid-Continent strengthened); Mid Continent Air. et al., Kansas City-New 
rleans, 6 C.A.B. 253 (1945) (Mid Continent further helped); and see note 15 
infra for cases concerning Western. 
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which the new services proposed by Western would inflict on United. The 
majority decided that in the absence of other more important factors (and 
it found none) it would not expose an established carrier whose financial 
strength was showing a marked tendency to decline to additional impair- 
ment by authorizing a competitive service when the present service was 
satisfactory. Diversion of traffic has been considered important by the 
Board because of its view that an economically sound air carrier can render 
better service and compete more effectively, and also because financial self- 
sufficiency makes substantial airmail subsidies by the government unneces- 
sary.2 The significance of diversion is primarily a matter of degree and 
has been considered controlling only where substantial. The percent of total 
revenue passenger mileage diverted held to constitute a substantial diver- 
gence has varied from only a few percent to 40% depending on the financial 
status of the airline affected by the divergence. In The West Coast Case, 
no finding was made as to the percentage of revenue United would lose by 
competition from Western, although the determination of the probable 
amount was feasible. Despite the importance generally given to diversion, 
however, several decisions have limited its significance by declaring that 
new services and routes would not be denied solely as a protection to a 
particular carrier or carriers.) 

The dissent of Mr. Josh Lee pointed out that United’s declining financial 
strength merely paralleled that of the air transportation industry generally 
in 1945 and asserted that general business trends should not be emphasized 
in determining the over-riding public interest in a coordinated system of air 
transportation. It is submitted that this view is questionable. In the early 
part of 1946, the air transportation industry was showing decreasing profits 
and mounting monthly deficits due to greatly increased operating expenses. 
This was true of United and most other domestic air carriers.1! Private 
capital was showing less confidence in airline investments.!2 In this sit- 
uation the majority of the CAB held that it would be unwise to subject any 
carrier to further impairment of revenue. More recent data tends to indi- 
cate that some carriers are solving their financial problems, but the policy 
of The West Coast opinion in protecting the financial position of a carrier 
by withholding competition would appear sound until the feasibility of 
profitable operations is clearly shown.1% 

® However the airlines say, “It is no longer a question of subsidy. The gov- 
ernment makes a big profit. It is probable that the results of the fiscal years 
1948-1945 inclusive, will have produced a sufficient surplus of airmail revenues 
over total costs of the service to offset most of the cumulative deficiency of the 
preceding years.” “A Review of Transportation Problems,” March 20, 1946, 
Air Transportation Association of America. The rates of the four largest air 
earriers is 45¢ per ton mile; for other domestic air carriers it is generally 60¢ 
and higher. The government pays railroads 28¢ for slower service but charges 
the public 3¢ per ounce compared to the new 5¢ figure for airmail. . 

_ Continental A.L. et al., Texas Air Service, 4 C.A.B. 215 (19438) ; Braniff 
Air., Houston-Memphis-Louisville Route, 2 C.A.B. 353 (1940). 

_11 West Coast Case, Appendix No. 4. Figures available at the time of the 

decision indicated that only Continental and Mid-Continent were showing a bet- 
ter net revenue position in 1946 than in 1945, and that Continental, Eastern, 
Hawaiian and Mid-Continent were the only lines of the 20 domestic air carriers 
that were able to show a profit. But these figures were for January and Feb- 
ruary only. See note 18, infra. ‘ 
_ 12 E.g. The security underwriters of American Airlines had great difficulty 
in selling its new security issues in June 1946, an inflationary period when even 
re eatin obtained large financing. Time Magazine, Vol. 48 No. 1, July 
38 Incomplete reports for 1946 indicate that a number of the airlines may be 
solving their difficulties. For the 1946 June quarter, United showed a 72¢ a 
share net income compared to 87¢ for 1945. For the 1946 September quarter, 
United’s profits decreased from $1,507,155 for 1945 to $1,502,571 for 1946. For 
the entire year, it is probable that practically all the carriers will show either 
substantially lower profits or actual losses, however. 
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The second aspect of the financial factor is the increased economic 
security to Western which the additional revenue from the new route opera- 
tion would bring. A number of previous decisions have been based on the 
desirability of strengthening weaker carriers, not because of their size, but 
because of their poor financial and economic status,!* and several of these 
cases were concerned with Western.15 Concurring opinions in some cases 
have stressed that the revenue and mileage positions of smaller carriers 
should be built up because any great disparity in size between carriers is 
not conducive to a balanced transportation system.1® However, the major- 
ity opinions have consistently held that size differential is not controlling 
in new route cases.17 In refusing an award to Western because of the di- 
version to United, although United is a much larger carrier, the Board in 
The West Coast Case affirms the majority policy.18 


The Competitive Factor — On the third factor, the desirability of com- 
petition,!® the conflict between the majority and dissenting doctrines in 
The West Coast Case is illustrative of the Board’s changing interpretation 
of this requirement. The original view of the Board, which the dissent of 
Mr. Lee followed in The West Coast Case, stressed that the policy of regu- 
lated competition contemplated by the Act required service over comparable 
or alternate routes between all major terminals, but not necessarily dupli- 





14See note 8 supra. Similar considerations have motivated commissions 
in other transportation fields. Re Chi. and N. W. Ry. Co., P.U.R. 1917A 303 
(Wis.); The New England Divisions Case, 261 U.S. 184, 189 (1923); Texas & 
Pacific Ry. Co. v. Gulf, Colorado & Santa Fe Ry. Co., 270 U.S. 266, 277 (1987); 
Contract Carriers, Inc., Common Carrier Application, 41 M.C.C. 165, 170 (1942); 
West Coast Bus Lines, Common Carrier Application, 32 M.C.C. 619, 683 (1942). 

15 American Air. et al., East-West California, 4 C.A.B. 297 (1948); Trans- 
continental & W. A., North-South California, 4 C.A.B. 373 (1943); Western A.L. 
et al., Denver-Los Angeles Service, 6 C.A.B. 199 (1944). And see Acquisition 
of Western A.E. by United A.L., 1 C.A.A. 739 (1940). 


16 “Tt seems to be a reasonable conclusion from the experience of rail car- 
riers and air carriers alike that any great disparity in size between carriers is 
not conducive to a balanced transportation system.” Eastern A.L., Memphis- 
Greenville Operation, 4 C.A.B. 429, 488 (19438) (concurring opinion); Western 
A.L. et al., Denver-Los Angeles Service, 6 C.A.B. 199 (1944) (concurring opin- 
ion) ; and see Jackson and Dumbauld, Monopolies and the Courts (1938) 86 U. of 
Pa. L. Rev. 231, 239 (anti-trust field). 

17 E.g. “While there is nothing in the Act which requires us to maintain an 
equality of size or financial strength among the air carriers subject to regula- 
tion, the direction in the Act to foster sound economic conditions in air trans- 

ortation and to improve the relations between and coordinate transportation 

“ carriers makes it necessary that we keep in mind the financial position of 
carriers since its ability to provide public service will be affected by its financial 
position.” Northwest Air. et al., Chicago-Milwaukee-New York, 6 C.A.B. 217 
(1944) (majority opinion). 

18]t should be noted that The West Coast Case also grants new local and 
feeder routes to new, small carriers over the protests of both United and Western. 
This is not inconsistent with the Board’s policy that size of a carrier is not con- 
trolling. The Board has consistently held that the low traffic potential and 
marginal character of operation of local and feeder routes is not conducive to 
satisfactory or efficient operation by trunk line carriers with their large planes 
and luxury service. 

Size is also important in airmail rate cases. Eastern, American, United and 
TWA have a uniform 45¢ per ton mile rate under this policy, and PCA, Chicago 
and Southern, Western, Hawaiian, Delta, Northwest, Braniff and National have 
a uniform 60¢ rate. 

19 Competitive considerations were important in the following cases: United 
A.L.-Western A.E., Interchange of Equipment, 1 C.A.A. 723 (1940); Export 
Air., Trans-Atlantic Service, 2 C.A.B. 16 (1940); Mid-Cont. Air., Twin Cities- 
St. Louis Operation, 2 C.A.B. 68, 93 (1940); Transcontinental & W.A., North- 
South California, 4 C.A.B. 254 (1943); Northeast Air. et al., Boston Service, 4 
eens 686 (1943); Northeast Air. et al., North Atlantic Routes, 6 C.A.B. 319 
(1945). 
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cating services.2° This competition was supposed to form a yardstick for 
measuring costs and preventing laxities in the service offered. The second 
view of the Board enunciated a strong but not conclusive presumption that 
competition is mandatory on any route which offers sufficient traffic to sup- 
port competing services without an unreasonable increase in operating cost.*4 
Under this view Western would undoubtedly have received the award in 
The West Coast Case as it was shown that traffic along the West Coast was 
as great as several eastern routes which supported several carriers. A tran- 
sition to the present view took place in The Boston Service Case.2* The 
concurring opinion of that case, which the majority in effect accepts as its 
philosophy in The West Coast Case, correctly pointed out that the use of a 
“presumption” was erroneous and that the regulated competition envis- 
ioned by Congress was not necessarily required to be fulfilled by duplicating, 
comparable or alternate services between major terminals, but that the 
“spirit of emulation” which spreads to routes that do not have direct com- 
peting service will usually provide sufficient competitive incentive.2* The 
competitive factor is therefore now of equal importance with the financial 
factor and the public benefit factor; affirmative evidence must be presented 
to establish any one factor as paramount. 

The Public Benefit Factor — The remaining and often foremost factor, 
the benefit to the public from the new service, was not of great importance 
in The West Coast Case and may best be illustrated by reference to the 
Denver-Los Angeles Case.24 Prior to this opinion, transcontinental pas- 
sengers to Los Angeles had the choice of through plane single company 
service by American and TWA, or of connecting service at Salt Lake City 
with Western’s Route No. 13 to Los Angeles and United’s Route No. 1 to 
the East.25 About 41% of Western’s total revenue passenger mileage came 
from transcontinental passengers using Route No. 13, and this revenue 
helped support Western’s less profitable routes. It was estimated that about 
80% of the total traffic expected to use United’s proposed route from Den- 
ver to Los Angeles would be transcontinental. Hence, Western contended 
that if United were awarded the new route, these transcontinental passen- 
gers would be diverted from their Route No. 13 to United. On the other 
hand, United contended that the passengers on this transcontinental route 
obviously would prefer through service by United rather than having to 

20 United A.L.-Western A.E., Interchange of Equipment, 1 C.A.A. 723 
(1940), Export Air., Trans-Atlantie Service, 2 C.A.B. 16, 34 (1940); Mid-Cont. 
Air., Twin Cities-St. Lowis Operation, 2 C.A.B. 63, 93 (1940). 

21 Transcontinental & W.A., North-South California, 4 C.A.B. 254 (1943) ; 
Colonial Air. et al., Atlantic Seaboard Op., 4 C.A.B. 552 (1943). 

22 Northeast Air. et al., Boston Service, 4 C.A.B. 686 (1944). 

*3 The concurring opinion in the Boston Service Case quoted the Report of 
Federal Aviation Commission, January, 1935, 61-62: “We have been fully con- 
vinced by all we have seen and heard that the present high quality of American 
air transport is due in large part to the competitive spirit that has existed 
throughout its development. There has been little direct point-to-point com- 
petition on identical routes, and what has existed has been comparatively un- 
important. Of much greater benefit has been the availability of two or more 
alternative routes, served by different companies, between widely separated cen- 
ters ... Perhaps of even greater importance, however, is the spirit of emula- 
tion that exists even between organizations that could not by any conceivable 
possibility be in direct competition with each other. If any airline running from 
coast to coast acquires faster and more comfortable airplanes, it takes but little 
time for the patrons of a line running up and down the Mississippi Valley to 
complain if it fails to make the same advances.” 

24 Western A.L. et al., Denver-Los Angeles Service, 6 C.A.B. 199 (1944). 

25 TWA received the maiority of this business, while the United-Western 
connection generally secured less than 15% of the passengers. Before the war, 
day passengers had to change planes at Salt Lake City while on sleeper planes 
the passengers remained aboard and the carriers changed crews. United A.L.- 
Western A.E., Interchange of Equipment, 1 C.A.A. 723 (1940). The Denver- 
Los Angeles route had not been flown previously chiefly because of the lack of 
aircraft which could easily fly over the mountainous area. 
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change planes at Denver, and the public interest thereby would be better 
served by a decision for United. The Board’s opinion, recently affirmed by 
the Court of Appeals,?® held that the public interest in maintaining Western 
as a strong regional carrier was paramount to the public interest repre- 
sented by the convenience of the great majority of persons who would use 
this new route.27 

The above discussion attempts to analyze how the Board weighs the 
three principal factors — the Public Benefit Factor, the Financial and Eco- 
nomic Factor, and the Competitive Factor — to determine which is para- 
mount according to the particular facts involved. The flexibility of the 
Board’s formula is demonstrated by pointing out that new facts in both the 
West Coast and Denver-Los Angeles cases could lead to reversal without any 
change in standards by the Board. For example, if Western demonstrated 
that United’s profit position is strong enough to stand the diversion of 
competing service, the Board could hold that the desirability of competi- 
tion outweighed the financial factors. And at the same time, such addi- 
tional routes might give Western increased financial security to withstand 
the diversion caused by giving United a through transcontinental route to 
Los Angeles. With the four engine long range aircraft now available to the 
airlines, the public benefit from through-plane-one-company service is even 
more apparent,?8 and recent statements by Chairman Landis indicate that 
he realizes that the DC-3 pattern of domestic air routes is clearly unsuit- 
able for operation with the more modern equipment.?® Thus in awarding 
certificates of convenience and necessity for new routes, the Board’s func- 
tion is primarily the analysis of complex factual situations to determine 
which factor at that time represents the paramount public interest. 


E. V. Jr. 





26 United A.L. v. C.A.B., 155 F. (2d) 169 (C.C.A.D.C. 1946). 

27 This was contrary to the Examiner’s opinion that “while the route will 
have a serious adverse effect upon Western, the record demonstrates that the 
benefits which can be secured by the transcontinental operation will outweigh 
the disadvantages to Western.” The Examiner’s Report, p. 28, The Denver- 
Los Angeles Case. 

28 American Air., Consolidation of Routes, C.A.B. —— (Docket No. 932 
et al., Sept. 23, 1946). 

29 These speeches by Mr. Landis were given on December 12 and 13, 1946, 
at the Harvard Club of Washington and the Harvard Law School Forum in 
Cambridge. See American Aviation Daily, Vol. 48, page 215. 
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BOOK REVIEWS 


TERMINAL AIRPORT FINANCING AND MANAGEMENT, by Lynn 
L. Bollinger, Alan Passen and Robert E. McElfresh. Harvard Business School, 
Division of Research, Soldiers Field, Boston 63, Mass., 386 pp., $4.25. 


The basic conclusion of this study is that most terminal type airports can 
be made self supporting in a few years without unduly burdening aviation. 
Revenues can be made to cover operating expenses after 1946 and by 1954 
can cover all costs. However, the authors insist this will happen only pro- 
vided a sound financial plan is established and all revenue sources including 
terminal building concessions are aggressively developed. 

Poor cost control is the most obvious weakness of terminal airport man- 
agement. A big source of trouble is that the private groups, especially the 
commercial airlines have not assumed the full responsibilities of which they 
are capable. Landing area operations including supervision and physical 
maintenance of the landing area can be satisfactorily left under public con- 
trol, as the task is similar to operating and maintaining public streets, parks, 
and bridges. However, business activities on the airport perimeter and 
especially in the terminal building area can be more successfully taken over 
by private management. To do this, the authors suggest a joint corporation 
might accomplish further economies by taking over on a voluntary basis 
some of the ground operations now duplicated by each individual air carrier. 

The book is divided into four parts prefaced by summary and conclusions: 
Part I deals with airport financial policy and deals with the question of 
whether airports should be expected to be fully self supporting and if so, 
how. It concludes that the terminal type airport is a special kind of public 
utility which should seek to collect sufficient user charges to recover both 
operating and capital costs. Part II presents a financial analysis of airport 
operations based on actual figures collected at 51 selected airports in various 
parts of the country which were visited and carefully studied by the authors. 
The study examines capital costs, operating costs, and revenues in detail. 
Part III tests the rate-setting procedure developed in Part I for assessing 
fair charges from airport users against actual operating results reported 
in Part II. Part IV deals with two basic changes recommended in manage- 
ment practices: first, an adequate system of records and control, and second, 
an adequate organization for airport administration. 

All in all the book is a contribution of major value: first, as a guide for 
all persons directly involved in the management of any terminal airport, and 
second, for its suggested scheme of equitable user charges for the support 
of terminal airports. The following pattern of user charges is suggested: 
(a) Charge commercial air carriers according to number of landings, ad- 
justed for weight of aircraft. (b) Deduct proportional costs for military 
aircraft before estimating amount chargeable to civil aviation and, when 
military use is extensive, reimburse the local airport owner by charge 
against the national military budget. (c) Charge private flyers indirectly 
by percent-of-gross charge against aircraft-service operators instead of 
landing fees. (d) Charge aircraft service (fixed-base) operators by a per- 
cent-of-gross charge plus fixed rental based on cost of any hangars or other 
facilities provided for their use. (e) Charge aviation suppliers and vendors 
the full costs of any facilities they use, but do not levy additional charges 
which will place an unfair burden on portions of interstate air commerce. 

S. B. 
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COMMERCIAL AIR TRANSPORTATION, by John H. Frederick. Rev. 
and enl. (Chicago: Richard D. Irwin, Inc., 1946, pp. xviii, 791. $5.00.) 


Students and others interested in the field of air transportation will 
welcome this revision of Professor Frederick’s well-known volume, originally 


published in January, 1942. 


Part I reviews the history of the industry in the United States, and dis- 
cusses our airway and airport systems, the routes of our airlines, feeder 
lines, and non-scheduled air transportation. The chapters on “Feeder Air- 
lines” and “Non-Scheduled Air Transport” are added in this edition. 

Part II, devoted to a summary of federal regulation of air transportation, 
has been expanded considerably. There are new chapters on rates, business 
practices, state regulation and taxation of airlines. Part III discusses the 
economics of air transportation, air transport equipment, airline financing, 
and transportation of passengers, mail, express, and cargo. 

The first edition contained a chapter on airline operations. In the new 
edition this subject is expanded into Part IV, and includes chapters dealing 
with airline company organization, station administration, flight operations, 
maintenance, selling and handling passengers and cargo, and airline public 
relations. New appendices on “Air Transportation in Alaska,” “Air Trans- 
portation in Canada,” and “Airline Employment Possibilities” are included 
with the appendix on “Digest of the Civil Aeronautics Act of 1938” that 
appeared in the first edition. 

For people who desire an introduction to the various phases of domestic 
commercial air transportation this book should have a considerable use. It is 
noted that the author has not brought some of his material up to date. The 
chapter on “Financing Airline Operations” devotes little attention to signifi- 
cant developments in this phase of the field since April, 1945, the date of a 
special study from which much of the material in the chapter is adapted. 
The discussion of non-scheduled air transportation takes little account of the 
important developments which have occurred in this phase of the field in 
the postwar period. 

In presenting data on page 132 on “Increases in Certificated Route Mileage 
United States Airlines, 1938-45” an error is made in the method of comput- 
ing percentage increases and readers may get an erroneous impression of 
what has occurred. There appear to be omissions of material on pages 60 
and 119. The statement on page 452 that “ ... not one of the airlines has 
any funded debt as of the beginning of 1946” conflicts with a footnote on 
the same page citing two outstanding bond issues. A number of people 
probably will not agree with the statement on page 129 that “. . . successful 
competition in the product they have to sell—transportation services—has 
never been established within the air transport industry.” 

While the book has certain weaknesses, it is undoubtedly the best intro- 
duction to the business side of air transportation currently available. Stu- 
dents of the field are indebted to Professor Frederick for his pioneer work. 

H. W. T. 








